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(i) 
STATEMENT OF QUESTIONS PRESENTED 
| 

The questions presented in this Appeal were agreed to in a stipula- 
tion among the parties entered into on February 3, 1960, and approved 
by Order of this Court on February 8, 1960. The questions presented 
are as follows: | 

1. Whether the Commission's determination that Community was 
entitled to a significant preference over Lakes in connection with the 
factor of broadcast experience is reasonable and supported by substantial 
evidence. | 

2. Whether the Commission's determination that Community was 
entitled to a distinct preference on the basis of its record of past per- 
formance is based upon substantial evidence and upon consideration of 


all the relevant evidence. 


3. Whether the Commission's determination with respect to the 
program proposals of the applicants is supported by substantial evidence, 
and was made in accordance with the responsibility placed upon the Com- 
mission by the Communications Act to evaluate the program proposals 
of the applicant. | 


4, Whether the Commission's conclusion that Lakes and Com- 


munity were equal in connection with the factor of integration is arbitrary 


and erroneous. 


5. Whether the Commission's determination that Lakes is entitled 
only to a small preference in connection with the factor of diversification 





of the media of mass communication is supported by the record, and is 
consistent with established Commission policy. | 
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GREAT LAKES BROADCASTING COMPANY 


JURISDICTIONAL STATEMENT 


This is an appeal by Great Lakes Broadcasting Company (Lakes), 
Appellant, pursuant to Section 402(b)(1) of the Communications Act of 
1934, as amended, 47 U.S.C. 402(b)(1), from (1) a Decision and Order 
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of the Federal Communications Commission (Commission), released 
July 28, 1958, which denied the application of Lakes and those of five 
other applicants for a construction permit for a television broadcast 


station to be located at Toledo, Ohio, and which granted the application 
of the Community Broadcasting Company (Community), and (2) a Memo- 
randum Opinion and Order of the Commission, released December 1, 
1959, denying a Petition for Reconsideration of the Commission's Deci- 
sion of July 28, 1958. The Notice of Appeal was originally filed in this 
Court on August 22, 1958, and a request to amend the Notice of Appeal 
so as to include the Commission's Memorandum Opinion and Order of 
December 1, 1959, was filed in this Court on December 16, 1959. 


STATEMENT OF THE CASE 


The matter here under review involves the resolution by the Com- 
mission of a comparative proceeding in which seven applicants each 
sought a construction permit for a new television broadcast station to 
operate on Channel 11 in Toledo, Ohio. ‘The Commission granted the 
application of Community, the Intervenor herein, and denied those of 
the other applicants, including that of Lakes. One of the applicants, 
Anthony Wayne Television Corp. (Wayne) sought reconsideration by the 
Commission of its original decision favoring Community, and that peti- 
tion was denied by the Commission. Neither Wayne nor any of the other 
unsuccessful applicants have appealed from the Commission's determina- 
tion to grant the Community application, nor has any of the other unsuc- 
cessful applicants intervened in this appeal Consequently, this State- 
ment of the Case and the remainder of this Brief will be devoted princi- 
pally to the Commission's comparison of the applications of Lakes and 
Community. Reference to other applications will be made only where 
necessary for complete understanding of the Commission's determinations. 
~ T yaumee Valley Broadcasting Co. (Valley), one of the unsuccessful applicants, 
filed a notice of appeal on August 27, 1958, from the Commission's original deci- 


sion. However, an agreement of dismissal with respect to the Valley appeal 
(Case No. 14646) was filed in this Court on February 3, 1960. 





3 


Appellant, Lakes, is an Ohio corporation. Residents of the Toledo 


area own 92.7% of the stock of Lakes, and the remaining 7.3% is owned by 
Seymour Siegel, its Executive Vice President, who is a resident of New 
York City (R. 12468-75, 12528). Community is also an Ohio corpora- 
tion, the stock of which is all owned by residents of Toledo (R. 12436-9). 
After extensive hearings, the Commission's Hearing Examiner on 
March 21, 1957 released an Initial Decision which proposed to grant the 
application of Lakes and deny the remaining applications (R. 12137-12287). 
In comparing the qualifications of the applicants, the Examiner found that 
the record did not support any preference as between Lakes and Commu- 
nity with respect to the factors of staff, studio and equipment (R. 12236), 
program planning” (R. 12236), local residence (R. 12237-8), civic par- 
ticipation (R. 12238-9), program policies (R. 12242-3), and overall 
program balance and structure (R. 12242-3). The Examiner further 
held that Lakes was not entitled to any separate preference or demerit 





because of the broadcast record of Standard Broadcast Station) WNYC, 
New York, New York, which is under the supervision of Lakes' Executive 
Vice President (R. 12180), but that the effect of the operation of Station 
WNYC was reflected in his consideration of the factor of the broadcast 
experience of the principals of that applicant (R. 12236). 


With respect to those factors for which preferences were awarded, 
Community was preferred to Lakes only in the joint factor of broadcast 
experience and broadcast record, in which Community was preferred to 
all of the other applicants because of the good record of its Standard 
Broadcast Station WTOL in Toledo, and in which Lakes was ranked third, 
essentially because ''the broadcast station operating experience of Mr. 
Siegel at WNYC is extensive and impressive, and he has done much work 


in the visual media though not in television station management or opera- 





= The Examiner indicated that differences among the applicants in program 
preparation and planning were reflected in the preferences which he did award in 
the categories of program proposals and integration of ownership with management 
(R. 12236). | 
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tion * * *" (R. 12240-2). In all other factors in which preferences 
were awarded, Lakes was held superior to Community. Thus, Lakes 
was awarded a "clear" preference over Community for diversification of 
business and professional background (R. 12239-40), Lakes was held 
"distinctly superior" to Community in integration of ownership with 
management (R. 12246-9), Lakes was held "clearly superior" to Com- 
munity with respect to diversification of control of the media of mass 
communication (R. 12249-51), and Lakes was held superior to Commu- 
nity for its program proposals with respect to its proposed program 
subjects and formats (R. 12243-6). 


In this latter category, Lakes was preferred to Community with 
respect to every category of proposed programming, with the exception 
of entertainment on which no preference was awarded. Lakes was pre- 
ferred over Community for religious, agricultural, education, news, and 
discussion-talk programs (R. 12243, 12244). The Examiner stated in 
this connection that "Community's total preference position here is low 
in view of the fact that its individual subject area rankings were exceeded 
in every instance by three or more applicants" (R. 12243). The Exam- 
iner's conclusions with respect to the program proposals were based on 
a very careful analysis of the formats proposed, in light of specific dem- 
onstrated needs in Toledo (R. 12218-31). 


In assigning weight to the various preferences which he had awarded, 
the Examiner concluded (R. 12251): 


The proposed operation that will best serve the public 
interest, convenience, and necessity is that of Great 
Lakes Broadcasting Co. It is a corporation owned by 
12 individuals of whom 11 are prominently identified in 
diversified business and civic activities in the Toledo 
area where they reside, and the twelfth principal, 
Seymour N. Siegel, is a career broadcaster with a 
background of nationally and internationally recognized 
achievements in broadcasting. 
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The precise comparison of the merits of the Lakes and Community pro- 
posals was (R. 12251): | 


| 
The proposal of Community is preferred over all others 
in the significant area of broadcast experience and its © 
record of broadcast service in Toledo. This important 
clear superiority, weighed against the background of 
qualified applicants who are not broadcast licensees in | 
Toledo or elsewhere, is overcome by comparative 
weaknesses in other areas. The Community proposal | 
is significantly surpassed by that of Lakes in the matter 
of integration of ownership and operation, and by the _ 
proposals of Lakes and some other applicants inthe | 
areas of diversity of business background, programming 
service (and each component category), and diversification 
of communications media ownership. The conclusion | 
here is that as between Community and Lakes the latter 
more assuredly will so manage and operate its station | 
as to effectuate a programming service that will better 
serve the public interest. | 








The Commission's Final Decision (R. 12425-12565) was released 


on July 22, 1958, after exceptions had been filed by the unsuccessful ap- 
plicants and oral argument had been held before the Commission. The 
Commission reversed its Examiner and awarded the construction permit 


to Community. 


The Commission agreed with its Examiner that no preference had 





been demonstrated between Lakes and Community with respect to local 
residence (R. 12527-9), civic participation (R. 12529-31), program 
planning and policies (R. 12550-51), andproposed program overall 
structure and balance (R. 12552-3). It also agreed with its Examiner 
that Lakes was entitled to a preference over Community with respect to 
diversification of business and professional background (R. 12531-3) ~ 
and that Lakes was to be preferred in diversification of control of the 
media of mass communication, a category in which Lakes was ranked 
first and Community fourth (R. 12542). | 


3 This factor was deemed one of lesser significance (R. 12533). | 








6 


With respect to the factor of integration of ownership and manage- 
ment, in which the Examiner had awarded a preference to Lakes, the 
Commission held that no preference should be awarded either applicant 
(R. 12533-8). In weighing the value of the participation by the owners 
of Community in the affairs of its proposed television station, the Com- 
mission expressly considered the record of performance of Community's 
Toledo AM station (R. 12537), but no such consideration was given to the 
record of performance of Station WNYC. This despite the fact that the 
Commission had found that Lakes' Executive Vice President and 7. 3% 
stockholder had been associated with that station since 1934, and had, 
since 1947, been in complete charge of the operations of that station, 
subject only to the direction of the Mayor of the City of New York with 
respect to broad policy, that he is responsible for all aspects of the 
station's operations, and is, on a day-to-day basis, engaged in all of the 
programming activities of the station (R. 12469-70): 


Although the Commission, as did its Examiner, held Community to 
be superior to all of the other applicants with respect to broadcast ex- 
perience (R. 12538-42), it expressly held that the Examiner had erred in 
treating broadcast experience and broadcast record as a single compar- 
ative factor (R. 12544). It treated experience separately, and whereas 
the Examiner had placed Lakes third in the combined factor, the Com- 
mission placed Lakes tied for last in the factor of broadcast experience. 


Turning to broadcast record, a factor which the Examiner had not 
considered separately, the Commission awarded first preference to Com- 
munity,” but did not consider Lakes at all (R. 12544-9). Lakes was 


It will be shown below that the broadcast record of Station WNYC was not only 
ignored in considering the value of ownership integration in management, but that 
this record was also ignored in the Commission's consideration of the factor of 
past broadcast records of the applicants or their principals. 


5 In connection with this factor evidence had been offered at the hearing con- 
cerning the programming of another standard broadcast station in Toledo, which 
was intended to demonstrate that the record of Station WTOL was a poor one. This 
evidence was rejected by the Examiner and his determination was affirmed by the 
Commission. This matter is fully discussed below in connection with the Com- 
mission's Memorandum Opinion and Order denying a Petition for Reconsideration. 
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ignored despite the Commission's findings referred to above concerning 


the connection of its Executive Vice President with the operation of Station 
WNYC, and despite its consideration of the broadcast record of Station 
WJIM, Lansing, Michigan in connection with the applicant Wayne, even 
though Wayne's only connection with that station was through a stock- 
holder which owned 10.6% of the Wayne stock (R. 12547). i 


The Commission also disagreed with its Examiner with respect to 
the factor of specific program content and format. While the Examiner 





had awarded a preference to Lakes over Community, the Commission held 
that no preference should be awarded to any applicant (R. 12553-4) =. an: 
this connection the Commission stated (R. 12553-4): | 


We have also made detailed findings by type of the specific 
local programs reflected in the proposals of each applicant. 
Analysis of the findings shows substantial similarity in pro- 
gram content. In a number of instances, similarity is not 
found in the type under which similar programs have been 
placed. This fact has been considered in our conclusions. 
Except as hereinbefore stated we find no basis for prefer- 
ence among the various proposals. We recognize that our 
conclusion in this respect is substantially different from 

the conclusions reached by the Examiner who ranked each 

of the applicants’ program proposals for each program type. 
We do not find of significance the difference relied upon by 
the Examiner. * * * We believe that a detailed comparison 
of individual programs such as attempted by the Examiner 
would necessarily have the ultimate effect of substituting 

the Commission's administrative judgment for management's 
operating judgment. The long range effect which such 4 
policy is likely to have upon the advantages which otherwise 
flow from the interplay of ideas in a freely competitive | 
system is likely to be adverse. | 


| 
When the Commission weighed the various preferences which had 
been awarded, it concluded that although Lakes was slightly superior to 
Community in the "local factors" and with respect to diversification of 
the media of mass communications, this was outweighed by Community's 
superiority in broadcast record and experience (R. 12554-6). 
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On December 1, 1959 the Commission released a Memorandum 
Opinion and Order denying a Petition for Reconsideration of its final deci- 
sion which had been filed by Wayne, one of the unsuccessful applicants 
(R. 12746-12759). This Opinion of the Commission did not change in 
any way the above described comparison of the Lakes and Community ap- 
plications. However, it did amplify the Commission's views with re- 
spect to some of the subjects discussed above. Thus, it again rejected 
the contention that the programming of other Toledo stations should have 
been considered in evaluating the past broadcast record of Community's 
Station WIOL. It stated (R. 12755-6): 


In Exception No. 145 to the Initial Decision, Wayne excepted 
to the ruling of the Hearing Examiner rejecting evidence 
which was offered by Wayne concerning programming 
service of radio station WSPD, Toledo. This evidence 
was offered to prove that, by comparison with the service 
record of WSPD, the service record of Community's 
WTOL and Unity's WTOD were not meritorious. Wayne 
notes that in the Appendix to our Decision, this exception 
was "denied for the reasons set forth in the Decision," 
but that the Decision nowhere contains any reference to or 
ruling on this exception. Upon careful consideration of 
the arguments advanced by Wayne in support of Exception 
No. 145, it is the Commission's view that the Examiner 
properly rejected the evidence in question. Evidence 
concerning the operation of WTOD, WTOL and of the 
other stations involved in this proceeding was received 
as relevant to a comparative determination of the broad- 
cast experience of the applicants. A comparison of the 
programming of any of these stations with that of other 
stations in the same community, as urged by Wayne, 
would have no relevance to this comparative determina- 
tion. 


With respect to its holding on specific program content and format, 
the Commission made it abundantly plain that it had not engaged in any 


comparison among the applicants. It stated (R. 12754): 


We did not make a detailed comparison of individual 
programs, because doing so would have the ultimate effect 
of substituting the Commission's administrative judgment 
for management's operating judgment. See paragraph 55 


of the Conclusions. 
Fs x * * 
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Fourteen of Wayne's assignments of error are directed — 
to those aspects of our Decision set forth in paragraphs | 
18 and 19 herein. Wayne's request that the Commission, 
make a qualitative comparison of the applicant's program 
proposals is rejected for the reasons set forth in para- | 


graph 55 of the Conclusions. | 
*« * * * | 


Wayne also contends that the Commission erred in not 
concluding that Wayne's religious, agricultural and news| 
programs proposals are substantially superior to those | 
of Community, and also that the Commission erredin | 
failing to find that Wayne has made arrangements with | 
correspondents in other communities for the latter's | 
news coverage. Wayne is in effect requesting the Com- 
mission to make a qualitative comparison in the religious, 
agricultural and news fields. Its request is denied for | 
the reasons set forth in paragraph 20, supra. As to the 
need for the particular programs proposed by Wayne as | 
against those proposed by Community in those areas in ! 
which Wayne contends it should be accorded superiority, | 
it is the Commission's view that they are but details with 
respect to which applicant is accorded the right to exer- 
cise its own judgment. See paragraph 53 of the Conclu-' 
sions. Upon careful consideration of the arguments 
advanced by Wayne, we cannot conclude that a preference 
should be awarded to Wayne or to Community on the basis 
of its program proposals. | 


STATUTES AND REGULATIONS INVOLVED 


The relevant portions of the Communications Act of 1934, as 


amended, 47 U.S.C. 151, et seq., are set forth in Appendix A, infra. 





STATEMENT OF POINTS 


1. The failure of the Commission to make a comparison of the 





content of program proposals of the applicants deprived appellant of its 
right to a fair hearing in violation of Section 309 of the Communications 
Act. | 

2. The failure of the Commission to give any consideration what- 


soever to the distinguished record of past performance of Radio Station 
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WNYC, which is under the supervision of one of appellant's principals, 
deprived appellant of its right to a fair hearing in violation of Section 309 
of the Communications Act. 


3. The failure of the Commission to consider the past record of 
Station WNYC rendered erroneous the Commission's determinations with 
respect to the broadcast experience and integration of ownership and 
management of principals of the applicants, and thereby deprived appel- 
lant of its right to a fair hearing in violation of Section 309 of the Com- 


munications Act. 


4. The refusal of the Commission to consider the nature of other 
radio service available in Toledo invalidated its evaluation of the record 
of performance of intervenor's Toledo radio station, and thereby deprived 
appellant of its right to a fair hearing in violation of Section 309 of the 


Communications Act. 


SUMMARY OF ARGUMENT 
lie 


In a proceeding such as this one, comparative service to the public 
is a vital element and this Court has made clear that programs are the 


essence of that service. Johnston Broadcasting Company v. Federal 
Communications Commission, 85 U.S. App. D.C. 40, 175 F. 2d 351. 


The comparative evaluation which the Commission is required to make 
cannot be made purely on the basis of a statistical or quantitative analysis 
of the proposed program service. The Commission must also look, and 
carefully, to the content and nature of the proposed programs. 


In this case the Examiner made a careful comparison of the nature 
and content of the proposed programming of each of the applicants, and 
found appellant's programming to be decisively superior. In no area of 
proposed programming was intervenor found superior to appellant. 
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The Commission expressly reversed the Examiner as to the nature 
of the comparison of program proposals which should be made. It 
criticized the Examiner for basing a preference for Lakes on ithe supe- 


riority of the content of its proposed program service and held that such 





a comparison should not have been made. Its own consideration of the 
matter was limited to a review of the overall programming on a quanti- 
tative basis, without regard to the nature or content of individual pro- 
grams. On this basis, without going further, the Commission concluded 
that the program services proposed by intervenor and appellant were 


equal. | 


The Commission's refusal to compare the nature and content of the 


programs proposed by appellant and intervenor constituted an abdication 
of the responsibility placed upon it by the Communications Act and deci- 
sions of this Court. This factor alone requires the case to be remanded 
for a proper evaluation of the proposed program services, for the com- 
parison on other factors was so close that a different result on program- 


ming would affect the ultimate outcome. 


Il 


In assaying the likelihood that applicants will effectuate their pro- 





posals, the Commission has consistently accorded heavy weight to the 
record of past performance of radio stations under the supervision of 
principals. The Commission reaffirmed that principle in this case, and 
gave full consideration to the record of past performance of stations 
under the supervision of principals of each of the applicants, except Lakes. 





Seymour Siegel, one of appellant's principals, Supervises, on a day 
to day basis, the operation of Station WNYC, a non-profit radio station 
owned by the City of New York. Mr. Siegel is Director of Radio Com- 
munications for New York City and in this capacity has complete respon- 
sibility for the operation of Station WNYC. 
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The Examiner found the record of performance of Radio Station 
WNYC to be distinguished, and gave heavy weight to this record in his 
decision preferring appellant to intervenor. The Commission, without 
any explanation whatsoever, failed to consider in any way the record of 
performance of Station WNYC. Its failure to do so obviously deprived 
appellant of a fair hearing. 


In addition, the Commission's failure to give weight to the past 
performance of Station WNYC also invalidated its conclusions with re- 
spect to the broadcast experience of the applicants and their principals, 
and the value of the integration of principals of the applicants in the day 
to day operation of the proposed stations. The Commission has recog- 
nized that the nature of the record of performance of a station under the 
supervision of a principal affects the weight to be given both to his broad- 
cast experience and proposed integration of ownership and management. 
Ignoring the record of Station WNYC thus rendered invalid the evaluation 
of Mr. Siegel's broadcast experience and his proposed integration in the 
affairs of appellant. 


II. 


The Commission gave weight in this proceeding to the record of 
performance of intervenor's Toledo radio station. Theother parties of- 
fered evidence concerning other broadcast services, both AM and televi- 
sion, available in the Toledo area. The Commission accepted into evi- 
dence and considered other existing television service in the Toledo area 
in evaluating the proposed program service of the applicants. It refused, 
however, to consider in any way, and rejected all evidence with respect 


to, other radio service in the Toledo area insofar as such evidence would 


be relevant to the evaluation of the record of past performance of inter- 
venor's Toledo radio station. This decision was erroneous. Both this 
Court and the Commission have held that an evaluation of broadcast serv- 
ice must take into account the availability and nature of other broadcast 
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service in the area. The Commission's failure to consider the proffered 
testimony and evidence dealing with the nature of other radio service in 
the Toledo area rendered invalid its determination with respect to the 
past performance of intervenor's Toledo radio station. The proceedings 





must be remanded to the Examiner with the direction that he receive 
this evidence and make a proper evaluation in light of all evidence of 


record. 


ARGUMENT 


I. INTRODUCTION 





As the Statement of the Case indicates, the Commission's ultimate 
choice between Lakes and Community was a close one. Lakes was 
preferred on several factors, and Community was preferred | on others, 
and the Commission determined that those with respect to which Com- 
munity was preferred were of greater significance. However, the Com- 
mission erred in failing to award an additional preference to Lakes with 
respect to its specific program proposals, and greatly overestimated 
Community's superiority over Lakes with respect both to past broadcast 
record and broadcast experience because it erroneously ignored the 





past broadcast operation of Station WNYC, which is directly | connected 
with Lakes. In addition, by virtue of its failure to consider relevant 

evidence bearing on the past broadcast record of Community’ s Station 
WTOL, the Commission also overemphasized the preference awarded 


to Community on this score. 





It is obvious, therefore, that the errors committed by the Commis- 
sion have a direct, and dispositive, bearing on the ultimate result. These 
errors require that the case be remanded to the Commission in order for 
it to reevaluate the comparative merits of the Lakes and Comma 
applications in light of the proper guiding principles, since such re- 
evaluation would result in a grant to Lakes and denial of the: ‘Community 
application. The specific errors committed by the Commission are 


discussed in the remainder of this Argument. 
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Il. THE COMMISSION FAILED TO MAKE A PROPER COMPARISON 
OF THE PROGRAM PROPOSALS 
OF THE APPLICANTS 


In 1949, this Court, in Johnston Broadcasting Co. v. Federal 
Communications Commission, 85 U.S. App. D.C. 40, 175 F.2d 351, said: 


In a comparative proceeding, it is well recognized that 
comparative service to the listening public is the vital 
element, and programs are the essence of that service. 


In Tampa Times Company, 10 R.R. 7%, aff'd sub nom. Tampa 
Time s Company v. Federal Communications Commission, 97 U.S. App. 


D.C. 256, 230 F.2d 224, the Commission stated (10 R.R. at 126-7): 


In the Beaumont (FCC 54-1026) and first Tampa (FCC 
54-1027) proceedings, we noted that it would be imprac- 
tical, in view of the realities of the situation, to assume 
that the program proposals will be produced exactly as 
represented. But in both, the proposals were carefully 
scrutinized. For even if individual programs fall by the 
wayside, the proposals have considerable significance: 
The Commission must make a judgment at this time 
which applicant will best serve the public in the area, and 
the programming proposals represent the applicant's con- 
cept of fulfiliment of the area's needs. By such proposal, 
the applicant is saying, "Here is how I judge the needs-- 
here is what I propose to do to meet those needs, in the 
educational field, in the agricultural, in the religious, and 
So on.” Thus, an evaluation--in a general or over-all 
sense--becomes extremely pertinent in aiding the Com- 
mission to make its judgment,--a judgment which must, 
of necessity, be based on the present situation. As stated 
by the Court of Appeals in the Johnston case, Supra, A marin 
in a comparative proceeding, it is well recognized that 
comparative service to the listening public is the vital 
element (footnote citing cases omitted), and programs are 
the essence of that service." 


One other point should be made. Evaluation of the pro- 

r sals of the applicants cannot be made rel 
on the basis of a statistical analysis of proposed sched- 
ules: We must look to the content and nature of the 
proposed programs. (Emphasis added.) . 
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In the instant case, the Commission took a completely different 
view of its obligation to evaluate competing program proposals in com- 
parative proceedings. It held that its responsibility was completed upon 
a review of the overall program balance proposed by the applicants. It 
held expressly that it would not compare the specific content and nature 
of individual programs for that would involve substituting the Commis- 
sion's judgment for the judgment of those who would ultimately manage 
the station of the successful applicant (R. 12553-4, 12754). 


In the instant case, both the Examiner and the Commission made 
detailed findings, which are substantially the same, as to the nature and 
content of the proposed program service to be rendered by the appli- 
cants (R. 12213-31, 12497-526). However, the Commission and the 
Examiner disagreed as to the nature of the comparison of these pro- 
grams which was necessary. Their disagreement raises an important 
issue as to the nature of the power and duty of the Commission to review 





proposed programs in comparative proceedings. The Commission 
decided that the Examiner's review was too broad—it held that the 
Examiner erroneously made a detailed comparison of individual pro- 
grams which involved him in a qualitative comparison outside the proper 
scope of Commission action (R. 12553-4, 12754). Appellant submits that 
the view of the Commission with respect to its role in evaluating the 
program proposals here is contrary to the Communications Act as 
interpreted by this Court, and the Commission's own decisions. If 
approved here it would permit the abdication of responsibility in an area 
where the Commission must exercise the greatest diligence and care 

in the proper supervision of programming so that the PASTE public 
will receive the highest quality of program service. 


It should be noted that the difference between the Examiner and 
the Commission did not involve any disagreement in their individual 
judgments as to the quality or merit of the proposed programs. The 
Commission never decided which proposed programs would best meet 
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Toledo's needs. The disagreement was, rather, with respect to the 
nature of the comparison which should be made; put another way, the 
Commission held that the Examiner made comparisons which were not 
the business of the Commission, but were to be left to the unbridled 
discretion of the individual applicants. It held that even in reviewing 
proposals in order to decide which applicant would provide the best 
program service, it should disregard certain qualities of the proposals 
because they involved qualitative judgments the Commission should not 
make. 


It is, of course, true that in evaluating proposed programs, or for 
that matter, past programs, there are certain judgments which the Com- 
mission, as a matter of policy, should not attempt to make. Thus, the 
Commission may refuse to decide whether music of Bach is better than 
music of Beethoven; whether Jack Benny is a better comedian than Jack 
Paar; whether Howdy-Doody is more wholesome for children than 
Donald Duck. But these are not the type of qualitative judgments or 
comparisons which the Examiner made. The nature of his comparisons 
may be best discerned from the actual comparisons he made - com- 
parisons which the Commission refused to make. 


The Examiner made a detailed comparison of each of the proposed 
programs of the respective applicants — the entertainment, agricultural, 
education, religious, news, discussion and talk programs of each! The 
Examiner recognized that some differences involved judgments which 
were not of decisional significance (see, e.g., R. 12213-4, 12242-3). In 
other areas, such as entertainment programs, he found, after a detailed 
comparison, that the applicants were equal, despite differences among 
them (R. 12217-8). In other specific areas he found Lakes distinctly 
superior to Community; in none did he find Community superior to 
Lakes: 

i. He found Lakes superior because of the larger amount 


of live religious programs it would carry (R. 12219). 
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2. He found Lakes superior because of the proposal to : 
present a daily morning agricultural program, an area — 
where Community was found "deficient" (R. 12220-21). | 


3. He found Lakes superior because it proposed a 
greater number of educational programs, and because it 
would present an "in-school viewing program" for which 


a need existed, while Community would have no such pro- 
grams (R. 12221-2). 


4. He found Lakes superior because it would have locally 
originated news programs in the morning, while Com- | 
munity would present no such programs. This he termed 
a "noted deficiency" in Community's proposal (R. 12223, 
12225-6). 


5. He found Lakes superior in discussion and talk pro- 
grams because Lakes had well-developed programs of | 
this type with a greater number and variety of subjects 
and activities reflected in those programs (R. 12230-31). 
The amount of time proposed by Community for discussion 
programs he termed "almost inadequate" (R. 12226). | 


Community was low on the totem pole when all the applicants were 
considered; in every comparison it was below three or four applicants. 
Most important, it was below Lakes in many categories and superior in 
none (R. 12243, 12251). The Examiner thus awarded Lakes a clear 
preference over Community on proposed program service . 12251). 


The Commission's reversal of the Examiner and its sthtement that 
only overall program balance and structure were significant in this case 
(R. 12553-4, 12754)° constitute a holding that it will refuse to make any 
comparison involving a judgment as to quality of programs. At the very 


5 the Commission's language is set forth in the Statement of the Case, supra. 
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least it held that it would not make a comparison as did the Examiner 
in the instances cited above. It is clear, however, that the Commission 
has both the duty and the power to make the comparisons such as those 
made by the Examiner. Its failure to do so constituted an abdication of 
power in a vital field, and constitutes an illegal refusal to make the 
comparative evaluations required by Section 309 of the Communications 
Act. 


This decision reflects an attitude of the Commission which has, 
unfortunately, appeared in many of its decisions, indicating a reluctance 
to exercise the jurisdiction which Congress has entrusted to it in the 
field of broadcast programming. Where this attitude has appeared, the 
Commission has repeatedly either been reversed by this Court, or 
reversed itself expressly or sub silentio. 


The Commission has, of course, never expressly stated that pro- 
gramming was outside its proper sphere of regulation. It has, however, 
repeatedly tended to minimize or limit the extent of its authority in the 


field. Needless to say, there are areas of program control which would 


fall afoul of the censorship prohibitions of the Constitution and Section 


326 of the Communications Act. But the power of the Commission in the 
program field has repeatedly been determined by this Court to be 
broader than the powers which the Commission has felt it had authority 
to exercise. An oft-used technique for handling programming questions 
in comparative proceedings has been for the Commission to state that 

it is not interested'in the specific programs to be presented by a station, 
but only in the overall program balance. The Commission has frequently 
stated, as it has in the instant case, that all it desires to do is to look at 
the tree of programming without examining the individual limbs-—that it 
can look at overall programming without considering the content of the 


programs themselves. 


This position was held to be erroneous by this Court in Plains 
Broadcasting Company v. Federal Communications Commission, 85 
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U.S. App. D.C. 48, 175 F. 24 359. The Court there held that in a com- 
parative proceeding the Commission was required to make adequate 
findings and give full consideration not only to overall program balance, 
but also to the details of the programs themselves. The Court said 
(175 F. 2d at 362-3): 





How can a conclusion be reached as to which proposal is 
better if the nature of one of them is not known? Perhaps 
a mere finding that an applicant will presenta well- | 
rounded program would suffice, if the decision related , 
merely to the bare qualification of the applicant for a 
license. But that is not the inquiry here. The Commis- 
sion is making a comparison, and it says, correctly, that 
the comparison of the program proposals is an important 
criterion in that determination. Then, we think, it must 
make findings upon what the program proposals are. 


Easton Publishing Company v. Federal Communications Commis- 
sion, 85 U.S. App. D.C. 48, 175 F. 2d 344, further clarified and enun- 


ciated the principles which define the duty and responsibility of the 
Commission in the program field where comparative applications are 


under consideration. In that case the Commission had made some find- 


ings as to the composition of the program proposal, but it failed to 
weigh and evaluate the content of these proposals. This Court reversed 
the failure of the Commission to make such a comparative evaluation 
stating (175 F. 2d at 349): | 


. The Commission made findings as to the composition 
and character of the program proposals of the two appli- 
cants. But it gave no indication of their c comparative 
qualities, or the lack of any particular type of service in 
either community, or of the greater ability of either appli- 
cant to meet that need. (Emphasis added.) | 


| 
| 


Finally, at about the same time, this Court affirmed the action of 





the Commission in two cases where it had, in fact, made the very same 
comparative evaluation which it had refused to make in the Easton and 


Plains cases. In Kentucky Broadcasting Corporation v. Federal Com- 
munications Commission, 84 U.S. App. D.C. 383, 174 F. 2d 38, this 
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Court affirmed the Commission's determinations that one applicant's 
proposal to carry musical programs by local music organizations was 
a basis for preference over a proposal which contained no such local 
music service, a proposal to carry local religious services was to be 
preferred over a proposal to carry only network religious programs, 
and a proposal to present locally originated programs of cultural, 
dramatic, and forensic nature was to be preferred to a proposal with no 
comparable programs. It is to be noted that these judgments were the 
very type of comparative judgments on a program to program basis 
which the Examiner made in this case and the Commission refused to 
make. 


The other contemporaneous case in which Commission judgments 


based on specific program content were reaffirmed by this Court was 
Johnston Broadcasting Company v. Federal Communications Commission, 
85 U.S. App. D.C. 40, 175 F. 2d 351. The Commission, in that case, had 
expressly assigned as a basis for preference of one applicant over an- 
other the quality of the programs which it proposed. More particularly, 
as this Court's opinion noted, the preference was based on specific pro- 
grams proposed by the successful applicant in which affirmative efforts 
would be made to encourage the discussion of cultural issues, or topics 
of current interest such as education, labor, and civic enterprises, 
where no comparable programs were proposed by the unsuccessful ap- 
plicant. This was obviously a qualitative, rather than a quantitative 
judgment, and was not limited to consideration of overall program 
structure or balance. The contention was made before this Court that 
the Commission's action constituted a form of censorship, but this 
Court expressly held that although the Commission could not proscribe 
any type of program, it could compare programs on the basis of public 
interest without running afoul of the censorship prohibitions. This 
Court stated that the Commission could not make comparative judg- 
ments based in any way on the political, economic, or social views of 
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an applicant, but that it could make comparative judgments concerning 


the nature of programs proposed as they bore on the public interest. 


Although the above described pronouncements of this Court appear 
to settle the duty of the Commission to evaluate qualitatively as well as 
quantitatively the proposed programs of competing applicants on a 
specific rather than an overall basis, the Commission's reluctance to 
exercise its responsibility manifested itself in some of its subsequent 
decisions. In The Enterprise Company, 9 R.R. 817, the Commission’ s 
original decision compared the proposed programming of the applicants 
only on an overall basis, without considering or comparing the content 
of the specific programs proposed. However, ina subsequent Memo- 
randum Opinion and Order issued in response to a Petition for Recon- 
sideration, 9 R.R. 818u, the Commission recognized that in this respect 
its original decision was erroneous, and it proceeded to review and 
weigh the substance of the specific programs proposed. This decision 
of the Commission was subsequently affirmed by this Court in The 

Enterprise Company v. Federal Communications Commission, 97 US. 
App. D.C. 374, 231 F. 2d 708. 


At about the same time that the Commission considered the Enter- 
prise case, discussed supra, it followed an almost identical pattern in 
its treatment of the comparison of proposed programming in WIR, The 
Goodwill Station, Inc., 9 R.R. 227. Although the Examiner in that case 


had awarded preferences based upon specific programs proposed by the 





applicants, the Commission, much as in the instant case, reversed the 
Examiner in this regard. However, the Commission did award a 
preference to the successful applicant because it proposed to devote a 
greater percentage of its broadcast time to local live programs and 
because it was the only applicant which proposed to conduct remote 
programs during the early stages of its operation. One of the unsuc- 
cessful applicants, in a Petition for Reconsideration, objected to the 
award of this preference, since the Commission had not qualitatively 
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analyzed the individual programs proposed. Ina Memorandum Opinion 
and Order issued in response to that Petition, 9 R.R. 260v, the Commis- 
sion expressly acknowledged that its preference based on the quantity 

of local live programming was erroneous "for it is the content and the 
promise for implementation of the proposals * * * which must be con- 
sidered." 9 R.R. 260v, at 260x. It thereupon analyzed the specific local 
live programs which were to be presented. This decision was con- 
sidered by this Court in W. S. Butterfield Theatres, Inc. v. Federal 
Communications Commission, 99 U.S. App. D.C. 71, 237 F. 2d 552, and, 
although the case was remanded to the Commission for further proceed- 


- - . 7 
ings, no error was found in this aspect of the case. 


The Enterprise and WJR cases constituted, in effect, temporary 
deviations from a consistent pattern of decisions which did review the 
content of individual programs and awarded preferences on the basis of 
the quality of the programs. The Tribune Company, 9 R.R. 719, 770c, 
Petersburg Television Corporation, 10 R.R. 567, 584f, Tampa Times 
Company, 10 R.R. 77, 127. In the Petersburg case, the Commission 
went further in making qualitative evaluations of specific programs 
than it had ever gone. The winning applicant was accorded a preference 
for its agricultural programs because they were more developed and 
their content would better serve the public interest. The power of the 
Commission was there extended close to the kind of judgment involved 
in choosing between Bach and Beethoven. One other comparative evalu- 
ation in the same case went, possibly, even further. The Commission 
decided that live remote programs were to be preferred to remotes 
which were produced on film. The Commission stated that "the inherent 
quality of remotes — the spontaneity, freshness or timeliness derived 


: Indeed, in its opinion, this Court suggested that certain changes in the local 
live programming of the successful applicant which might be significant con- 
cerned whether a given program would be presented on film or live, whether it 
is 15 or 30 minutes long and whether it is a talk or discussion program. The 
Commission was required to determine whether there were any substantial 
changes in the format, character or substance of the proposed programs of the 
successful applicant. 
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from their live character — is missing in the film process." 10 R.R. 
at 584i. The judgment here was indeed far reaching. It is not different 
from a judgment that the Jack Benny show done live is to be preferred 





to the Jack Paar show done on tape because of the inherent quality of 
the individual processes. On appeal to this Court the power of the Com- 
mission to make these judgments was expressly challenged. See Brief 
for Appellant, pp. 39 through 46, in Case No. 12,546. The Commission's 
decision in the Petersburg case was affirmed by this Court in a per 


curiam opinion, Southside Virginia Telecasting Corporation v. Federal 
Communications Commission, 97 U.S. App. D.C. 130, 228 F. wo 644. 





It is against this background of the last eleven years that the 
enormity of the retrogression attempted by the Commission in the 
instant case becomes apparent. In this case the Examiner determined 
that appellant was superior to Community in almost every individual 
area of programming. His program evaluations were made onaprogram 
by program basis, in exactly the same manner required by the judicial 
decisions discussed above. The judgments which the Examiner made 
were precisely the type of judgments which the Commission itself made 
( ometimes belatedly) in the cases which have been discussed above. 

In reversing the Examiner the Commission has here attempted to return 
to its original position taken prior to this Court's reversals in the 
Plains case and the Easton case — that it need not compare proposed 
programming by reference to specific programs, but can limit itself to 


consideration of the overall program structure. 


It is recognized that in the instant case the Commission made 





findings of fact concerning the detailed programs proposed by the appli- 
cants. But that does not satisfy the requirement that it compare the 
programs. That is exactly what the Commission did in the Easton case, 
where it did, in fact, make findings on the details of the program pro- 
posals. But this Court held in Easton that making findings as to pro- 


grams without an indication or judgment as to their comparative 
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qualities does not satisfy the requirements of Section 309 of the Com- 
munications Act requiring the Commission to compare the applicants 
on all essential points. 175 F. 2d at 349. 


It is important to note that the instant case does not represent an 
attempt by the Commission to work a basic change in policy of the type 
referred to by this Court in Pinellas Broadcasting Co. v. Federal Com- 
munications Commission, 97 U.S. App. D.C. 236, 230 F. 2d 204. If 
anything, it represents a deviation from an almost consistent policy 
adopted by the Commission in response to the mandates of this Court. 
As such, it could not be condoned even if it were not a basic violation 


of this Court's pronouncements. Sunbeam Television Corp. v. Federal 
Communications Commission, 100 U.S. App. D.C. 82, 243 F. 2d 26. 


The decision in the instant case was rendered on July 28, 1958. 
By February 1959, in Sucesion Luis Pirallo-Castellanos, 16 R.R. 113, 
the Commission again recognized its obligation to compare the specific 
programs proposed by competing applicants. In that case the Commis- 
sion stated that its principal emphasis would be on overall program 
structure and balance, but it expressly held that it must also make a 
"program by program comparison." Interestingly, one reason assigned 
for the lesser emphasis on the comparison of specific programs is the 
same reason assigned by the Commission in the instant case for ignoring 
the content of specific programs — that such an analysis involves the 
substitution of the Commission's administrative judgment for the 
management judgment of the applicants. 16 R.R. at 139. The Commis- 
sion, in that case, made precisely the same kind of analysis, and 
awarded preferences on precisely the same grounds as did the Examiner 
in the instant case. It held, for example, that a preference should be 
accorded because the educational programs of one applicant included 
offering high school courses for credit, and that a preference should be 
awarded because the proposed agricultural programs of one applicant 
were more extensive than those of the other and would better serve the 
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needs of the area. These preferences are no different from the one 
awarded to Lakes in this case because of its proposed in-school educa- 


tional programming for which the Examiner found a need in Toledo. 


Similar statements and analyses were made by the Commission 
in Queen City Broadcasting Co., 26 F.C.C. 611, 694-6, and in Sarkes 
Tarzian, 27 F.C.C. 635, 651-2. 


The Commission itself has thus recognized both before and since 


the instant case that a program by program comparison is required in 
order to properly evaluate the program proposals of the competing 
applicants. No possible justification exists for its refusal to make such 
a comparison in this case. This Court is not here faced with the ques- 
tion of what weight should be given to any preferences which are 
required for Lakes as a result of its superior programming. : This can 





only be determined initially by the Commission itself. What is re- 
quired in this case is that the Commission exercise its judgment, so 
that the parties and this Court may be afforded the complete comparison 
of the proposals which the Commission is required to make under the 


Communications Act. | 


This Court is well aware that the broadcast industry is)undergoing 
a soul searching review of its practices and procedures in the field of 
programming. The Commission itself is conducting a special investi- 
gatory proceeding to determine the scope of its own responsibilities 
and powers in the broadcast field. See Supplemental Order for Investi- 
gatory Proceeding, Docket 12782, November 9, 1959, 1 R.R. $3: 573. 


Affirmance of the Commission's decision in this case, limiting the 





scope of its authority and responsibility in the programming field, 

would have serious consequences in the future administration of the 
Communications Act. In no area must the Commission exercise a more 
careful review of proposals than in the program field. The precepts 
which this Court has laid down on repeated occasions must be reaffirmed 


\ 
| 
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so that the Commission, both in this case and in its future administra- 
tion of the Act, will fulfill the obligations imposed upon it by the Con- 
gress in order that the programs broadcast over the air will serve the 
public interest. 


Il. THE COMMISSION ERRONEOUSLY FAILED TO GIVE 
ANY CONSIDERATION WHATSOEVER TO THE 
DISTINGUISHED RECORD OF PAST PERFORMANCE 
OF STATION WNYC, WHICH IS UNDER THE SUPER- 
VISION OF SEYMOUR SIEGEL, ONE OF APPELLANT'S 
PRINCIPALS 
It is well settled by now that one of the most important factors to 
be considered in comparative proceedings of this nature is the past 
broadcast experience and the past record of performance of the appli- 
cants and their principals, particularly in the program field. The 
Examiner, recognizing these factors, gave them extensive considera- 
tion; particularly he gave full recognition to the distinguished qualifica- 
tions and record of performance of Seymour N. Siegel, appellant's 
Executive Vice President. The Examiner, in his conclusions, weighed 
heavily that Mr. Siegel is a career broadcaster with a background of 


nationally and internationally recognized achievements in broadcasting 


(R. 12251). The Examiner made complete findings both as to Mr. 


Siegel's broadcast experience and the record of performance of Station 
WNYC which he directly and personally supervises as Director of 
Radio Communications for New York City (R. 12179-80, 12241-2). 
Among other things, the Examiner found (R. 12180): 


As the operating head of WNYC AM and FM, Mr. 
Siegel is responsible for the selection and activities of 
the stationg staff, for the capital and operating budgets 
of the stations, and for the selection of the stations’ equip- 
ment. He is engaged on a day-to-day basis in all the pro- 
gramming activities of WNYC. He devotes a substantial 
portion of his time to the development of new program 
ideas for WNYC. Among the programs he has developed 
is a Festival format, utilized by the station in devoting 
wide blocks of time to a particular cultural objective. He 
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has developed public affairs programs, educational pro- 
grams, and programs relating to promotion of inter- | 
national understanding, health, and science. His work in 
creating programs promoting international understanding 
has been recognized by several awards from foreign | 
governments. The record contains extensive evidence | 
concerning the superior and perhaps unique nature of the 
programming presented by WNYC. It is unnecessary to 
detail here the numerous awards which the station has — 
received for its programs, but it is noted that these have 
extended to programs of all types, including not only ! 
cultural and music programs, but also programs directed 
towards a better understanding by the public of inter- | 
national, national, and local affairs. 


The Commission agreed with the Examiner's consideration of the 
factor of broadcast experience and record of performance as weighing 
heavily on the decision in this case. It felt, however, that whereas the 





Examiner considered these two as one factor, they should properly 
have been given independent consideration and weight. The Commis- 
sion said (R. 12544): | 


The examiner considered past broadcast records © 
and broadcast experience as a single comparative | 
criterion. This was error. The Commission has con-| 
sistently considered these factors separately, holding | 
each was entitled to independent appraisal and weight. | 
See WHDH, Inc., 22 F.C.C. 767, 861, and 866; and Bis-' 
cayne Television Corp., et al., 22 F.C.C. 1464, 1467. | 
Accordingly, the exceptions to the examiner's joint 
consideration of these factors will be granted. 


The Commission then purported to weigh the evidence bearing on these 


two factors. 


For reasons which are totally unexplained, and in any event 
totally erroneous, the Commission weighed and considered the past 





performance of all of the stations with which principals of the appli- 
cants were connected - except the outstanding record of : C. Para- 
graphs 34 through 45 of the conclusions considered the record of each 
of these other stations, but not a word was said about the record of 
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performance of WNYC or Mr. Siegel in these paragraphs, which are 
found under the heading "Past Broadcast Record" (R. 12544-9). Further- 
more, in the findings on the past experience of Mr. Siegel, adopted 
largely from the Examiner's Initial Decision (cf. R. 12469-70 with R. 
12179-80), the Commission expressly deleted the Examiner's unequiv- 


ocal evaluation of WNYC's record of performance. The Examiner had 
found (R. 12180). | 

The record contains extensive evidence concerning the 

superior and perhaps unique character of the program- 

ming presented by WNYC. 
This evidence was uncontradicted (R. 3377-83) and the showing was so 
overwhelming that the Examiner did not see fit even to describe it in 
detail. The Commission's deletion of this extraordinary finding as well 
as its failure to consider at any other point the past performance of 
WNYC, demonstrates that it intentionally was rejecting from considera- 
tion the past performance of WNYC. The amazing character of this 
decision is to be found in the fact that it was made totally without ex- 
planation and without any statement of reason. Intentional or otherwise, 
the failure to consider the past performance of WNYC insofar as it 
reflected the greatest credit on Mr. Siegel and appellant was prejudicial 


error of the gravest sort. 


Record of past performance of a station such as WNYC in a com- 
munity other than that in which a new station is to be located can be 
determinative in a case such as this. The Commission has held that a 
record of past performance where it is good enough will outweigh all 
other considerations. St. Louis Telecast, Inc., 12 R.R. 1289; Indianapolis 
Broadcasting, Inc., 12 R.R. 883. Even in the instant case the Commis- 
sion recognized the importance of a record of past performance, stating 
(R. 12547): 

41. Three of the other applicants herein — Blade, 


Valley and Wayne — are associated, although indirectly, 
with broadcast operations in communities outside 
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the Toledo area. Blade, through wholly owned subsidiaries, 
owns standard broadcast station WWSW and 50 percent of 
television broadcast station WIIC, both in Pittsburgh, Pa.; 
Valley is associated with WKRC-AM, FM, and TV in Cin- 
cinnati, Ohio, and WIVN-TV, Columbus, Ohio, through its 
stockholders, Hulbert and David Taft; and Wayne is asso- 
ciated with WJIM (AM) and WJIM-TV in Lansing, Mich., 
through its 10.6 percent stockholder, Harold F. Gross. As 
we have previously stated, evidence as to the operation of 
stations in other communities is relevant, though of less 
materiality than a demonstration in the principle [sic] 
community. WHDH, Inc., et al., 22 F.C.C. 767, 867. The 
weight and significance to be attached to such broadcast 
records depends on the showing made in each case. | 





It is therefore completely inexplicable that the past performance 
of Station WNYC should have been disregarded in this case, where that 
station through Mr. Siegel's efforts, has produced programs of excep- 





tional character, all too rarely found on the airwaves. The fact is that 
the program service record of one of the best stations in the United 
States was left unconsidered by the Commission, and the Commission 


did this without any explanation of why this outstanding record of per- 
| 


formance should have been thus disregarded. 


The Commission relied heavily, in awarding the construction per- 
mit to Community, upon Community's record of past performance. The 
failure to compare the past performance of Mr. Siegel certainly made 
impossible a fair evaluation of which of the applicants was best qualified 
to operate the new and important television station in Toledo. The 
error, however, was compounded since it affected the Commission's 
determination on the factor of broadcast experience. While the Com- 
mission held that past experience and record of performance were 
independent factors, it has also made clear that they are interrelated 
factors. The classic statement of the importance in scope of broadcast 
experience is to be found in WHDH, Inc., 13 R.R. 507, 569-70. The 
Commission made clear in that case that where a record of performance 





is poor, the value of the broadcast experience is accordingly diminished. 
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On the other hand, it was equally made clear that where the record of 
past performance is distinguished, the value of the broadcast experience 


is in turn increased. 


These principles were followed by the Commission in this case in 
evaluating the broadcast experience of one of the principals of one of 
the other applicants - Harold Gross of Wayne. The Commission held 
that the value of Mr. Gross's contribution to Wayne's operation was 
substantially depreciated by the pronounced weakness in the operation 
of WJIM-TV, "noted in Paragraphs 43 and 44, infra” (R. 12541, 12752). 
This cross-reference was of course to the consideration of the past 
performance of WJIM-TV evaluated separately under the title of "Past 
Broadcast Record". Obviously if the Commission had weighed and con- 
sidered the record of performance of WNYC, it would in turn have been 
required to increase the value which it placed upon Mr. Siegel's ex- 
perience. In other words, by failing to consider the past record of per- 
formance of WNYC ‘appellant was prejudiced in two areas of comparison: 
in the area of past experience as well as in the area of record of per- 
formance itself. It is clear under these circumstances that the Com- 
mission's decision is invalid, since all of the facts bearing upon the 
public interest have not been given their due weight and consideration 
in the decisional process. 


IV. THE COMMISSION'S EVALUATION OF THE RECORD OF 
PERFORMANCE OF INTERVENOR'S TOLEDO RADIO 
STATION WAS ERRONEOUS BECAUSE OF ITS REFUSAL 
TO CONSIDER THE NATURE OF THE OTHER RADIO 
SERVICE AVAILABLE IN TOLEDO 


From the very commencement of this proceeding, it was apparent 
that Intervenor was relying upon the quality of its performance in the 
operation of Radio Station WTOL in Toledo in furtherance of its case. 


It was, of course, the contention of the other applicants that a proper 


evaluation of that record of past performance would leave Intervenor 
without any preference on this score. In order to make a proper 
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determination of the needs of the Toledo community and the character 
of the service which Intervenor had rendered to it by the operation of 
its radio station, Exhibit 623 was offered, which consisted of téstimony 
and evidence with respect to the broadcast service being rendered in 
Toledo by Stations WSPD and WSPD-FM (R. 4132, et seq.). Further, in 
order that the Commission might make a comparison of the program 
proposals of the applicants, there was also offered into evidence testi- 
mony and evidence with respect to the past operation of WSPD-TV (Ibid.). 


Evidence had previously been adduced as to studies of existing 





television service in the Toledo area which could be considered by the 
Commission in connection with its evaluation of the television program 
proposals of the applicants. The Commission gave consideration to this 
study which had been made on behalf of the applicant Citizens (R. 12491). 
Extensive argument took place before the Examiner on the question 
whether Exhibit 623 should have been received (Tr. 1496-1528). Appel- 
lant joined with Wayne, formal proponent of the exhibit, in the extensive 
argument urging the Examiner to receive the evidence with respect to 
the service rendered by WSPD and WSPD-TV. The initial ruling of the 
Examiner was to exclude all of the exhibit (Tr. 1510-11). Thereafter, 
the Examiner, on his own motion, reconsidered his ruling and permit- 
ted the introduction of that portion of Exhibit 623 dealing with the tele- 
vision operation. He reaffirmed his ruling as to the AM operation, 
holding in effect that the tendered evidence concerning the AM operation 
was irrelevant (Tr. 1514). A proper offer of proof was made and the 


| 





tendered evidence is properly before this Court (Tr. 1513). 


On appeal, the Commission affirmed the ruling of the Examiner, 
stating that Wayne Exception 145 was denied "for the reasons set forth 
in the decision". The decision, however, did not contain a word bearing 
upon this exception and the Commission for the first time gave it con- 
sideration on Wayne's Petition for Reconsideration. The Commission 
held that evidence with respect to the past operation of WSPD-AM 
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"would have no relevance” in the comparative determination involved 
in this proceeding (R. 12755-6).° 


This holding is completely contrary to decisions of this Court 
and indeed of the Commission itself. It has long been established that 
in determining the extent to which any program proposal or operation 
serves the public interest, it is necessary to determine community 
need, and any proper evaluation of such community need and evaluation 
of the program service must take into account the comparative qualities 
of the respective program services rendered by all stations in the com- 
munity. See Easton Publishing Company v. Federal Communications 
Commission, supra. As we have pointed out, in this case itself, the 
proposed program service of each of the applicants was evaluated in 
light of the existing program service available in the community. The 
past operation of WSPD-TV was admitted into evidence and considered 
by the Commission. Evidence of existing program service is consis- 
tently accepted into evidence and considered by the Commission in 
evaluating proposed program service. There can be no justification 
whatsoever for refusing to consider existing service to the community 
in evaluating a past program service. 


The Commission recognized this when in 1951 it amended 
its own rules with respect to consideration of applications for renewal 
of license so as to require all stations in the same community to file 
their applications at the same time,in order that the Commission could 


The Commission's own decision demonstrates the relevance of this proffered 
evidence. Community was not the only applicant which operated a Toledo stand- 
ard broadcast station; Unity also operated a station in Toledo. In its decision 
(R. 12544-6, 12548-9), the Commission not only examined the records of the 
stations operated by Community and Unity, but compared them, and awarded a 
greater preference to Community than to Unity because of this past record. Com- 
parison with the record of the station about which evidence was proffered might 
have indicated that the record of Community's WTOL was significantly less im- 
pressive than the Commission believed, and no valid reason exists for failing to 
make this comparison while making the comparison between Community and Unity, 
merely because the third station was not licensed to a party in the proceeding. 
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give consideration to all of the past operations in a community) in 
evaluating any one operation. Vol. 1, Pt. 3, R.R. 91:531. It is well 
known that the Commission from time to time has held up renewal of 
licenses for several stations in a community while it has reviewed and 
evaluated the past performance of each. The last such recent occur- 
rence was when nine Atlanta radio stations were all advised that their 


applications for renewal indicated the necessity for a hearing upon con- 


sideration of all of the applications at the same time. 


Moreover, the Commission itself has recognized that specific 
consideration must be given to programming operations of other broad- 
cast stations in a community in evaluating the broadcast performance 





of any one. In NBC, Inc., 19 R.R. 592, a decision released on Decem- 
ber 29, 1959, the Commission had before it for consideration a com- 
plaint by the American Federation of Television and Radio Artists 
against the renewal of license of the National Broadcasting Company 
radio station in Chicago. The Commission made a detailed study of 
this complaint and withheld action on it for over a year. In its decision 
granting the application for renewal of license and over-ruling the 
complaint, it held (19 R.R. at 597-8): 


We have given careful consideration to the pleadings 
herein and to the past and proposed programming of NBC 
Chicago outlets as set forth in the above-captioned appli- 
cations. Consideration has also been given to the program- 
ming operations of the other broadcast stations in Chicago 
and to a comparison of these operations with those of NBC. 
Although not a determining factor, it is our view that NBC's 
programming operations compare with those of other 
Chicago broadcast stations whose applications for renewal 
have been granted. It is our conclusion that NBC has met 
the standards heretofore applied by the Commission in | 
determining whether a station's over-all programming | 
operations served the public interest. 





i} 
| 


It is clear that if the Commission had accepted into evidence the testi- 


mony offered with respect to the past operation of WSPD-AM, the nature 


1 
| 
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of its evaluation of the past record of performance of Intervenor would 
have been completely different. Under these circumstances, this Court 
is required to reverse the decision of the Commission and to direct that 
the case be remanded to the Examiner for receipt of the evidence with 
respect to WSPD-AM, for cross-examination, if any, of Mr. Haid, the 
witness through whom this testimony was offered, and for consideration 
by the Examiner and the Commission of the comparative proceedings 


in light of this evidence and the decision of this Court. 


CONCLUSION AND RELIEF REQUESTED 


For the foregoing reasons, it is respectfully submitted that the 
Commission's decisions here under review should be reversed, and the 
proceeding remanded to the Commission for further consideration in 


light of the appropriate guiding criteria as expressed by this Court. 


It is also respectfully requested that in accordance with the 
authority vested in this Court by Section 402(h) of the Communications 
Act the remand to the Commission shall require that the record in this 
proceeding be reopened in order that evidence be adduced concerning 
the programming which has actually been presented by Community 
during the substantial time that it has actually been operating the facility 
at issue herein, to provide a more accurate basis for the evaluation of 
the program proposals of the competing applicants which the Commis- 
sion failed to make in the decisions under review. It would be unrealistic 
in the extreme for the Commission to base its reevaluation of the pro- 
gram proposals on the situation which existed in 1958, when the Com- 
mission's decision was rendered, since Community has now been in 
actual operation for a substantial period of time — long enough to have 
passed the initial stages of operation during which an applicant is not 


expected to effectuate fully its ultimate program proposals. 


Respectfully submitted, 
PAUL DOBIN 
STANLEY S. NEUSTADT 


Counsel for GREAT LAKES 
BROADCASTING COMPANY 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Communications Act of 1934, as Amended 


Sections 309(a) and (b): | 
"(a) If upon examination of any application provided for 
in Section 308 the Commission shall find that public interest, 
convenience, and necessity would be served by the granting 
thereof, it shall grant such application. | 


"(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub- 
section (a), it shall forthwith notify the applicant and other 
known parties in interest on the grounds and reasons for its 
inability to make such finding. Such notice, which shall ! 
precede formal designation for a hearing, shall advise the 
applicant and all other known parties in interest of all ob- 
jections made to the application as well as the source and 
nature of such objections. Following such notice, the appli- 
cant shall be given an opportunity to reply. If the Commis- 
sion, after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally | 
designate the application for hearing on the grounds or | 
reasons then obtaining and shall notify the applicant and all 
other known parties in interest of such action and the | 
grounds and reasons therefor specifying with particularity 
the matters and things in issue but not including issues or 
requirements phrased generally. The parties in interest, 
if any, who are not notified by the Commission of its action 
with respect to a particular application may acquire the 
status of a party to the proceeding thereon by filing a peti- 
tion for intervention showing the basis for their interest at 
any time not less than ten days prior to the date of the 
hearing. Any hearing subsequently held upon such applica- 
tion shall be a full hearing in which the applicant and all 
other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the intro- 
duction of evidence upon any issues specified by the Com- 
mission, as well as the burden of proof upon all such 
issues, shall be upon the applicant." 
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Section 326: 


Nothing in this Act shall be understood or construed 
to give the Commission the power of censorship over the 
radio communications or signals transmitted by any radio 
station, and no regulation or condition shall be promul- 
gated or fixed by the Commission which shall interfere 
with the right of free speech by means of radio communi- 
cation. 


Section 402(h) 


In the event that the court shall render a decision and 
enter an order reversing the order of the Commission, it 
shall remand the case to the Commission to carry out the 
judgment of the court and it shall be the duty of the Com- 
mission, in the absence of the proceedings to review such 
judgment, to forthwith give effect thereto, and unless other- 
wise ordered by the court, to do so upon the basis of the 
proceedings already had and the record upon which said 
appeal was heard and determined. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this appeal were stipulated 


by an agreement-entered into on February 3, 1960, and 





approved by an order of this Court on February 8, 1960. The 
question presented are as follows: 

1. Whether the Commission's determination that 
Community was entitled to a significant preference over Lakes 
in connection with the factor of broadcast experience is 


| 
reasonable and supported by substantial evidence, 


2. Whether the Commission's determination that 


Community was entitled to a distinct preference on the basis 
of its record of past performance is based upon substantial 
evidence and upon consideration of all the relevant euidionce™ 
3. Whether the Commission's determination with respect 
to the program proposals of the applicants is supposed by 
substantial evidence and was made in accordance with the 
responsibility placed upon the Commission by the Communica- 
tions Act to evaluate the program proposals of the sppatiicant: 
4. Whether the Commission's conclusion that Lakes and 
Community were equal in connection with the factor of 


integration is arbitrary and erroneous, 


5. Whether the Commission's determination that Lakes 





is entitled only to a small preference in connection with 


the factor of diversification of the media of mass communica- 


| 
tion is supported by the record, and is consistent with 


established Commission policy. | 


(i) | 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,638 


GREAT LAKES BROADCASTING COMPANY, 
APPELLANT, 


FEDERAL COMMUNICATIONS COMMISSION, 
APPELLEE, 


THE COMMUNITY BROADCASTING COMPANY, 


INTERVENOR, | 


ON APPEAL FROM DECISIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 








=: 
COUNTERSTATEMENT OF THE CASE | 


In light of the complex and extensive record in this 





proceeding, it is believed that a concise statement of the 
relevant facts would-be:of assistance to the Court. 

This case commenced upon the filing of seven applica- 
tions for a construction permit, for a. new commercial tele- 
vision broadcast station to operate éa-Channel 1l in the 
City of Toledo, Ohio.. The seven applicants were as follows: 
(1) Toledo Blade Co. (Toledo); (2) Unity Corporation, Inc. 
(Unity); (3) Citizens Broadcasting Co. (Citizens); | 


(4) Maumee Valley Broadcasting Co. (Valley); (5) Anthony 





Wayne Television Corp. “(Wayne);- (6) Great Lakes Broadcasting 
Co. (Lakes), the appellant-in this case; and (7) Community 
Broadcasting Co. (Community), the intervenor in this case. 
Having found each-of the applicants to be legally, finan- 
cially, and technically qualified,2 the Commission, on 
June 25, 1954 designated the seven applications fora 


comparative hearing in a consolidaed proceeding. (R. 37). 


Hearing was-formally commenced on July 23, 1954. 





Through informal conferences between the parties and the 


subsequent approval of the Examiner, the evidence in chief 
ee seers 

If Each applicant was initially found to be qualified 
except Unity Corporation, Inc., whose qualifications, for 
reasons set forth in the Order, were not, at that point, 

be placed in issue in the comparative hearing, Subsequent 
to the Order and prior to the hearing, however, the ques- 
tions as to Unity’s qualifications were resolved in) favor of 
Unity in another proceeding. Dispatch, Inc., 13 Pike and 
Fischer, R.R. 237. | 








moe 


was presented through written testimony and exhibits, with 


cross-examination being waived. The hearing record was 
closed on Jan. 25, 1956. The initial decision of the Examiner, 
which was released on March 21, 1957, proposed to grant the 
application of the Great Lakes Broadcasting Co., and deny the 
other six applications. (R. 12137-12287). Exceptions to the 
initial decision were filed and oral argument was held > 
before the Commission en banc. The Commissionts final 
decision (R. 12425-12565), which was released on July 22, 
1958, reversed the decision of the Examiner and granted the 
construction permit to Community Broadcasting Co. (R. 12424- 
12565). 

The Commission and the Examiner employed the customary 
criteria of choice between competing broadcast applicants. 
In the areas of local residence (R. 12238-9, 12530), civic 
participation (R. 12239-40, 12532), staff, studios and equip- 
ment (RB. 12237, 12551) and planning and policies (R. 12237, 
12243-4, 12552), both the Commission and the Examiner found 
the intervenor Community and the appellant Lakes substantially 
equal. On the factor of diversification of control over 
media of mass communication, both the Commission and the 
Examiner found Lakes, which has no interest in such media, 
superior to Community, which is the licensee of an AM and an 
FM station in Toledo. (R. 12250-2, 12545). Similarly both 
found Lakes superior in the diversity of the business and 


professional backgrounds of its principals (R, 12240-1, 





pee 
12532-4). The Commission noted, however, that diver 
business and professional backgrounds is a secondary 
in its consideration (R. 12534). It concluded also 
demerit attributed to Community because of its exist 


media interests was significantly reduced by the low 


(250 watts) of its AM facilities and the presence of! 


substantial number of competitive broadcast faciliti 


Toledo (R. 12545) .2/ 


The Examiner. found Lakes distinctly preferabl 


Community with respect .to the integration of ownersh 


management (R. 12250). The Commission, however, con 


that there was no significant difference between the 


this regard, the more detailed participation by stoc 


outlined by Lakes. being: offset by the considerably g 


experience and demonstrated capacity for their propo 


sity of 
‘factor 
that the 
ing 

| power 
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ip with 
cluded 
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kholders \ 
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sed 


roles in the station operation shown by the Community stock- 


holders (R, 12539). Again, the Examiner found all a 
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cants equal as to-the “total structure and overall b 
of their program proposals, the matter of primary co 
this area (R. 12243-4). Additionally, howewer, he r 


each applicant's proposed program subjects and forma 
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2/ Toledo presently has four commercial AM stations 
commercial FM stations, one commercial television st 
one non-commerdal FM station. It lies within the Gr 
contour of two Detroit television stations and on th 
the Grade B contour of a third Detroit television st 
There are two newspapers of general circulation publ 
Toledo, both of which are owned by the Toledo Blade | 
(R, 12428, 12433). | 
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within each category of programs, and found the Lakes proposal 
superior to that of Community in this:"“secondary” respect. 

(R- 12244-7) The Commission, on the other hand, concluded 
that all of the program proposals before it, save that of 
Unity, were equal in terms of hours of operation, balance 
between types of programs, balance between network and local 


programming, balance between commercial and sustaining 


| an 
programming, and amounts and types of local live/local film 


programming. It held expressly that the differences between 
proposals, upon which the Examiner had relied in awarding 
preferences in regard to proposed programming, were not 
significant (R. 12553-5). 

Finally, both the Examiner and the Commission 
concluded that Community was entitled to a substantial 
preference in the areas of broadcast experience and past 
proadcast record. (R. 12243, 12539-43, 12545-50). In the 
Examiner’s view, this preference was outweighed by the 
preferences he had accorded Lakes on the factors of integra- 
tion ef ownership with management, diversity of business and 
professional backgrounds, proposed programming and diversi- 
fication of control over media of mass communication (R. 12252). 
The Commission, however, had concluded that Lakes was to be 
preferred over Community only in regard to the diversity of 
the business and professional backgrounds of its principals 
and the diversification of control over media of mass commun-— 


ication. It regarded the former as a secondary factor, and, 





-5- 
as we have noted, it did not deem Community's demerit i 
regard to the mass media question a serious one. Its 
mate conclusion was expressed as follows (R. 12556-7) 


The overall strength of showing by 
Community, including the local factors, 
the program proposals, and the assurance 
of effectuation which is gathered from 
its superior broadcasting record over a 
period of years in the community con- 
cerned and the experience qualifications 
which its principals demonstrate, per- 
suade the Commission that this applicant ! 
is the most qualified to provide pro- ! 
gramming service on a continuing basis | 
in the interests of the people of the | 
coverage area. | 





From this decision, Lakes took the instant appeal. 
This Court, by order dated September 8, 1958, held the 


proceedings in abeyance pending the Commission's disposi- 





tion of a petition for reconsideration filed by another 


losing applicant, Wayne. Insofar as here relevant, the 


Wayne petition argued that the Commission should have com— 
pared the specific proposals for agricultural, saiseanstonate 
religious, etc. programming and should have decermtingah nas 
did the Examiner, the ranking of each applicant in each 

category (R. 12597-601, 12604-7). It also argued that the 
Commission should have received and considered evidence 
concerning the broadcast record of Toledo station wSPD, to 
provide a “...base, norm or standard of Soupenisionmelte with 


which to evaluate the performance of Community's Station 


WIOL. (R. 12613-4) 








nal a 

On Becember 1, 1959, the Commission released an order 
denying this petition (R. 12746-59). It reaffirmed its prior 
ruling that the differences between program proposals in 
specific fields of programming were not significant (R. 12753- 
4) and held that evidence of the performance of WSPD, a 
broadcast station not licensed to an applicant in the pro- 
ceedings before it, was properly excluded, since it was 


irrelevant to a comparative evaluation of the broadcast 


record and experience of the applicants. (R. 12755-6). 


Accordingly, the Commission reaffirmed its grant to intervenor 


Community. 





paren 
SUMMARY OF ARGUMENT 
I 
The Commission's determination that the public interest 
would be better served by a grant to Community rather) than 
to appellant, has a reasonable basis in its evaluation of 
the preferences accorded the applicants in the various areas 
of comparison and is a proper exercise of its discretion. 
Contrary to appellant's contention, the Commission did 
not err in declining to attach decisional significance to 
the differences between specific programs within each) program 
category. The Commission, upon a careful evaluation of all 
program proposals, Sonenuded that this procedure was not 
necessary because the program proposals revealed no material 
distinction between Lakes and Community in regard, to the 
primary matters of total structure and overall balance. 
Under such circumstances, the Commission properly declines to 


delve into a comparison of specific programs within each 


particular category unless such a comparison is “possiible and 


necessary" (See Hi-Line Broadcasting Co., et al., 22) F.C.C. 


891). The instant case does not fall into this exception 


and, in any event, an examination of the record shows! the 
lack of merit in appellant's allegation that significant 


differences in the specific program proposals in fact existed. 








ates 
II 

The Commission properly awarded a distinct preference 
to Community over Lakes on the factors of broadcast experience 
and past broadcast record. Appellant's argument that the 
Commission should have credited it with the record of Station 
WNYC, both as to broadcast experience and past broadcast 
record is mntonabre.— The Commission gave full consideration 


to the broadcast experience of Lakes’ Mr. Siegel including 


his experience at Station WNYC, but, noted that the value of 


this experience to Lakes was curtailed because he was not 


available for undivided participation in the Boaiontin et tiettivs 
in Toledo. Appellant claims that the Commission should have 
caaaceeune past broadcast record of Station WNYC 
independent from using this record in judging the broadcast 
experience of Mr. Siegel. However, this claim was not made 


to the Commissiow and, in any event, is totally without merit 


since Mr. Siegel is not the licensee of Station WNYC. 
III 

Appellant's final contention that the Commission should 
have evaluated the broadcast record of Toledo Station WSPD, 
a station which is not affiliated with any applicant, was not 
adequately made to the Commission and has no legal foundation. 
The Commission gave full consideration to the past broadcast 
records of two Toledo stations which were associated with two 


of the applicants. It properly declined to evaluate the past 
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broadcast record of the remaining Toledo Station WSPD, which 


was attributable to none of the applicants and which, 


accordingly, would have had no probative value or relevancy to 


the issues of this comparative proceeding. 
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ARGUMENT 


Appellant does not challenge the Commission's conclu- 


sion, contrary to the Examiner's, that there was no ground 


for preference between itself and Community on the factor of 
integration of ownership with management. Nor does it | 
attack directly the Commission's judgment that, in the cir- 
cumstances of this case, the comparative demerit stemming 

from Community"s ownership of existing broadcast stations in 
Toledo was outweighed by other factors opezating in Community'‘s 
favor. Cf., Tennessee Television, Inc. V. Federal Communi- 


pae  nenl 


cations Commission, 104 U.S. App. D.C. 316, 262 F.2d 28; 


——————— 


Massachusetts Bay Telecasters, Inc. v. Federal Communications 


Commission, 104 U.S. App. D.C. 226, 261 F.2d 55; Pinellas 
Broadcasting Co. v. Federal Communications Commission, 97 
U.S. App: D.C. 236, 230 F.2d 204, cert. den., 350 U.S. 1007. 
It argues, rather, that the Commission erred when it 
refused to see any Significance in the differences between 
the specific programs, within each program category, proposed 
by the various applicants, thus depriving appellant of the 
“secondary” preference over Community which the Examiner had 
accorded it in this area. (Br., pp. 13-26) It argues also 
that the Commission “greatly overestimated Community's 
superiority over Lakes with respect to both past broadcast 
record and broadcast experience," (Br., p. 13) It contends 
that the Commission did so by failing to weigh in favor of 


Lakes the past record of New York Station WNYC, in relation 
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to the factory of broadcast record and experience, and by 


refusing to consider evidence concerning the past record of 
Toledo Station WSPD in evaluating the performance of Commun- 


ity's Station WIOL. (Br., pp. 26-34). We shall deal with 


these contentions in order. | 
| 

I. THE COMMISSION'S EVALUATION OF THE VARIOUS 
PROGRAM PROPOSALS BEFORE IT WAS REASONABLE! 

AND PROPER. | 


Appellant does not claim that there was any signifie 
| 
cant difference between its program proposal and that of 


Community in regard to the primary matters of balance 
structure, and amount of time devoted to important ca 
gories of programming such as local live and local fi 
Nor does it dispute the Examiner's characterization o 
preference he accorded with respect to specific progr 
subjects and formats as "secondary" in nature. It se 
inflate the significance of the Commission's rejectio 
the Examiner's attempt to rank the specific proposals 


each program category by characterizing the Commission's 


e 


action aS a broad holding “...that it will refuse to imake 





any comparison involving a judgment as to quality of | 


programs.” (Br., p. 17) Such a holding, it argues, is 
inconsistent with other pronouncements of the Commission 


and this Court. 


A. The Commission's Conclusion That | 
There Were No Significant Differences | 


Between The Program Proposals Was 


Directed Solely to The Facts of This 
Case. 


At the outset, however, it must be stated that neither 








=> 
the problem before the Commission, nor the Commission's dispo- 
sitiion of that problem, can thus be neatly imprisoned within 
a formula. There is obviously a line beyond which it would 
be both futile and unwise for the Commission to delve into 
the details of program formats proposed for a three-year 
licensing period. Many of such details will be rendered 
obsolete by changing conditions and program needs and demands 
of the public and some of them cannot prudently be predicted. 
Moreover, minute discriminations by the Commission between 
the value of various specific programs would hardly be 
conducive to boldness, imagination and the free flow of 
ideas in progra mming by the licensee. 

On the other hand, it is clear that there is an area 


in which the Commission properly can and does make judgments 


~ 


as to the value of various program proposals to the public 


in the proposed service area. ‘Tampa Times Co., 10 Pike & 
Fischer, R.R. 77, '126-7. As this Court has pointed out, 
" _. En a comparative consideration, it is well recognized 
that comparative service to the listening public is the 


vital element, and programs are the essence of that service. 


—— 


Johnston Broadcasting Co. v. Federal Communications Commis- 
sion, 85 U.S. App. D.C. 40, 48, 175 F.2d 351, 359. 


Een es 
3/ See the following cases which were specifically used by 
the Commission in this decision: -Hi-Line Broadcasting Co., 
et al., 22 F.C.C. 891, 914; Radio Wisconsin, 10 Pike & 
Fischer, R.R. 1224; WKAT, Inc., et al., 22 F.C.C. 117; 


Indianapolis Broadcasting, Inc., et al., 22 F.C.C. 421; 
WHDH, Inc., et al. 22 F.C.C. 767. 
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The problem of where the line should be drawn between 
these two areas is, like so many others, a matter of degree. 
It cannot be resolved by facile distinctions between the 
“quantitative” and “qualitative” aspects of program proposals. 
Nor has the Commission sought to resolve it in such a manner. 
On the contrary, while it has long placed primary relijance 
upon the overall structure and balance of the proposals before 
it A! it has also, in appropriate instances, expressed 
preferences between the specific formats proposed for |par- 
ticular categories of local live programming. What appellant 
overlooks is that the Commission has limited its expréssion 
of preferences among specific formats to cases in which such 
comparisons are “possible and necessary” (Hi-Line Broadcast-— 
ing Co. uiaaTy aap ears DEREC CE NOOINY S15), i.e., cases in 
which there are meaningful differences in entire fields of 
programming, which favor particular applicants and which are 


an ae nee 
not offset by countervailing differences in other areas. 


- . -_ 
ee wT 


Thus, for example, in Sarkes Tarzian, Inc., 27) F.C.C. 
635, a decision upon which appellant reiies, although [the 


_ appli- 


area to be served was predominantly agricultural] one 


cant proposed no agricultural programs other than news, 
thirty-five minutes of which would be carried each week in 
its regular news programs. (27 F.C.C. at 641, par. 20) The 


other applicant proposed not only agricultural news but also 


mee | 
4/ See, e.g., McClatchy Broadcasting Co., 9 Pike & Fischer, 
R.R. 1190, 1220d; WHDH, Inc., 22 F2C.C. 767, 8723 Indiana- 


polis Broadcasting, Inc., et al., 92 F.C.C. 421, 503, 
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a weekly program “...designed to promote agriculture and to 
provide pertinent information to all area farmers, gardeners, 
flower growers, and those interested in animal husbandry." 
(27 F.C.C. at 643, par. 25) The Commission concluded that 


other differences between proposals reflected only "... the 


reasonable exercise of judgment which may be left appropri- 


ately to the discretion of the applicants." (27 F.C.C. at 


651-2, par. 9) Nonetheless, it thought that the applicant 
who went beyond news in the agrichltural field merited a 
preference for its " .. superior attention to the needs of 
the farm population in this primarily agricultural area." 
(27 F.C.C. at 652, par. 10) 

Again, in Queen City Broadcasting Co., 26 F.C.C. 6ll, 
on which appellant also relies, the Commission expressed 
preferences among proposals in the entertainment, agricul- 
tural, educational and discussion fields. (26 F.C.C. at 
694-5, pars. 42, 44, 45 and 47) In each instance, two appli- 
cants were preferred over a third because of the substan- 
tially greater variety of interests in the community which 
they proposed to serve. In contrast, in St. Louis Telecast, 
iInc,, 22 F.€.6. 625, 730-1 pars. 52, 53, and Appalachian 
Broadcasting Co., 11 Pike & Fischer, R.R. 1327, 1392 par. 

24, the Commission refused, as it did here, to see any 
significance in the differences which existed between program 


proposals. 
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In the instant case, contrary to the impression given 

by appellant's brief, the Commission made detailed findings 
as to the nature and content of the specific programs pro- 
posed in each program category by each applicant. CR. 12501- 
27)2/ It considered those findings in its conclusions and 
noted that the proposals of all applicants showed ".| 
stantial similarity in program content." (R. 12554, 
It noted further that there were differences between 
posals within specific program categories, and state 
"This fatt has been considered in our comottasttionset | 
It held, however, that such differences as its findi 
displayed afforded “...no basis for preference among the 
various proposals,” that the differences relied aon by the 
Examiner were without significance, and that “...a detailed 
comparison of individual programs such as that attempted by 
the Examiner would necessarily have the ultimate effect of 


substituting the Commission's administrative judgment for 


management’s operating judgment." (Ibid., emphasis added) 





Thus, the issue the Commission decided was not the 
abstract question of law and policy upon which appellant 
expends the major force of its argument. It was faced, 


rather, with the concrete question of whether this record 


showed significant differences between program ie late or 





5/ These findings, which are not ouaiaionaed by appellant, 
differ considerably from those of the €xaminer. Compare 
R. 12217-31. 


| 
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whether, on the other hand, the Examiner's attempt to find 
| differences had gone beyond the point at which such compari- 
| sons are fruitful or mize: Its resolution of this issue, we 
submit, is reasonable and amply supported by the record. 

B. On the Record As A Whole, The Commissi n's 


Conclusion Was Reasonable And Well Withi 
Its Discretion. 


—— Ee 


We note initially that the Commission's rulings on 


exceptions to the Examiner’s findings of fact / none of which 
na 


are challenged by the appellant, emoved the bases on which 
eg a TN 

the Examiner had assigned preferences in some areas and 

substantially altered the picture he drew in others. Thus, 


as EomagrEcmnnwse ar Examiner found a need for regular 


(eesemeneeeee 
NS at 


early morning—programs and debited Community‘s account 


because it did not propose such programs while Lakes did. 
(R. 1220-1) The Commission, however, granted an exception 
to his findings which argued that the record showed that 
the early morning need as to agriculture was for radio 
rather than television programs, and that the main neéd as 
to television was for a noon hour program Monday through 
Friday, which Community did propose. (R. 6377, 6422, 
12559). Similarly, the Examiner found that Community's 
proposal lacked any forenoon locally originated news pro- 
grams, and specifically peeferred the proposal of Lakes to 
ape 

that of Community on this ground. (R. 1223, 1226, pars. 
191, 198) The Commission, however, granted an exception to 


his findings which argued that Community would in fact 
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present locally originated news in the morning, and that in 


| 
any event no special need for such television news reports 





at that time had been shown. (R. 6426-7, 12559) 


—— 


"? aa 
Again, in the field of discussion and talk programs( _</ 


nd 


the Examiner preferred Blade, Citizens, Valley and Lakes to 
Wayne, Community and Unity because of the "numbers and vari- 
eties of subjects and activities" reflected in the proposals 
of the former group as compared with those of the latter. 

The Commission, however, granted an exception which alleged 
that the Examiner had fiqmonen certain programs proposed by 
Community in this category, and that (the areas of strength 

in each proposal-for discussion and talk programs were offset 
by different areas of strength in rival proposals. 6430- 
1, 12559; compare R. 12227-8 par. 202 with R. 12505 par. 195 


| 


and R. 12518 par. 224) 


id 


Finally, the Examiner found that 


| 
...there are sub- 


stantial needs of the public and private elementary and high 
sthools and colleges in and around Toledo for regularly 

(R. 12221, 
par. 187) eae 


/ | 
educational category he termed “substantial” :~ he credited 


Blade, Community and Citizens, because each recognized 


— 

6/ Both the Examiner and the Commission thought that Unity 
had devoted inadequate attention to educational and religious 
programming. Hence the Commission held that Unity"s proposal 
was inferior to those of the other six applicants in terms 

ef overall balance. (R. 12554) | 
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“adult education needs,” and Valley, Bade and Lakes, because 
each proposed 2 daily "in-school viewing program.” (R. 12222, 
par. 188) Citizens and Wayne apparently suffered because % 
not enough of their programs were scheduled at “recurring” 
times. (RB. 12222, pars. 187, 188) Considering these factors, 
together with “...the whole educational programming..." he 
ultimately ranked Blade, Valley and Lakes “slightly” ahead 
of Community, Citizens and Wayne, “in that order.” (CR. 12222, 
par. 188) 

The Commission, however, granted exceptions which 
alleged that in-school viewing was impractical at the time 
because "...very few schools in the area were equipped with 
television sets or have funds at hand to purchase them...” 

(R. 8543, par. 44); that if a need for in-school programs 
existed, it was not for daily programs (R. 12395-6; par. 126), 
that the need for adult education programs could not be deter- 
mined with any reliability because of the degree to which it 
was already met by existing Station WSPD-TV and would be met 


by a proposed non-commercial educational television station 


(R. 12387-8, par. 112); and that generally/"...the need for 
Soe 


particular kinds of television programs ‘in the educational 


area/ _..Cannot be determined at this time but can only be 


determined when the station has [been/ authorized and con- 
structed.” |(R. 12387, 12390, par. 115) See R. 12561, 
eee —— 


12564. 


When the program proposals are viewed as the Commission 
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viewed them, free from the Examiner's factual Senor ait is 
clear that the Commission's refusal to find meaning in the 
distinctions on which the Examiner relied was well within the 
bounds of reason and consistent with its previous decisions. 


Thus, for example, the narrow distinctions which the Examiner 





drew between “substantial” educational proposals¢ contrast 
sharply with those the Commission drew in Sucesion Luis 


Pirallo-Castellanos, 16 Pike & Fischer, R.R. 113, upon which 


———_———— 


appellant relies. There, the Department of Education of 
Puerto Rico competed against a commercial applicant for the 
use of a channel not reserved for educational television 
under the Commission's Rules. Department, which proposed to 
devote 42.9% of its broadcast time to educational pregramss 
was given a decided preference over its rival, whom the 


Commission found to have proposed only one educational 


program, comprising 1.1% of its broadcast time, a proposal 





which the Commission termed "...inadequate to serve the 
established needs of the area." 16 Pike & Fischer, R.R. 113, 


140 par. 26. 


Similarly, the Examiner here discounted Community's 


7/ The Department’s proposed programs included "...programs 
designed to decrease illiteracy on the Island, progriams 

directed to students of all ages and all educational levels 
from the elementary schools through the universities 
grams of interest to women, courses in Spanish and E 
and other programs offering high school courses for 
and programs relating to the sciences and various tr 
industries of Puerto Rico..." 16 Pike & Fischer, R.| 
140, par. 26. 
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proposal for religious programs because, unlike most of the 
others, it was not "predominantly or entirely live.” (R. 
12219, par. 183) He did not explain why Community's "TV 
Sunday School,* in which "...a Sunday School superintendent 
or teacher from a church in the Toledo area will deliver a 
talk and utilize selected religious film," or its "Morning 
Altar,” in which " ..a local minister will tape record a 
short devotional message” for daily presentation, were less 
valuable to the public because they were to be “recorded” 
rather than “live.” (R. 6014, 12219) In contrast, the 
preference accorded for live remote broadcasts in Petersburg 
Television Corp., 10 Pike & Fischer, R.R. 567, 584i, on 
which appellant relies, was extended precisely because the 
whole point of remote broadcasts is the "...spontaneity, 
freshness or timeliness derived from their live character..." 
(Ibid.) The applicant preferred on this score proposed 
substantial remote broadcasts in the agricultural category 
and three other remotes in the fields of discussion and 
religion, while its rival offered no remote broadcasts other 


than those from an experimental farm at the transmitter 


site. crpia. = 


ee 
8 It should also be noted that, in the same decision, 

i find any significance in the fact that 
one applicant proposed more live newscasts than the other, 
* .since we see no connection here between the greater num- 
ber of live newscasts and better news programming...." 10 
Pike & Fischer, R.R. at 584g, par. 40. It should ako be 
noted that the Commission considers an applicant's proposal 





=} 
We think it unnecessary to burden the Court f 


with a detailed analysis of the distinctions between 


proposals which the Commission thought were properly 


of licensee judgment rather than governmental policy 
record as a whole makes it evident that the Commissi 
not display any "...reluctance to exercise the juris 
which Congress has entrusted to it in the field of b 
cast programming.” (Br., p. 18) Rather, 
record reflects the Commission's wholly reasonable b 
that every criterion of comparative choice must be a 
with judgment and discretion if it is to do its job 
pointing the way to the best qualified applicant. T 
likewise reflects the Commission's equally reasonabl 
ment that, in regard to the factor of proposed progr 
this Examiner had gone too far. 

THE COMMISSION DID NOT ERR _IN ITS 
EVALUATION OF THE PAST BROADCAST 


RECORD AND EXPERIENCE OF THE 
APPLICANTS. 


Il. 


Appellant spends much less space and effort i 
attack upon the Commission's evaluations in the area 


past broadcast record and experience, although it co 


that these factors are among "...the most important 


8/ Cont'd. in the local live area as a whole to be 
highest significance, 
ordinarily exercise greater control over program con 
he can in the case of network or recorded programs. 

reason, it is the specific local live program propos 
the Commission usually compares. 


Co. et al,, 22 F.C.C. 893, 915. 


| 
we submit, 


urther 


“program 


a matter 





. The 
on did 
diction 
road- 


the 





elief 
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of 

he record 
e judg- 


amming, 
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factors 


of the 


Since in this area the ]pommsee can 


tent than 
| For this 
als that 


See Hi-Line Broadcasting 
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to be considered in comparative proceedings....” (Br., p.26) 
Its complaints, as we have indicated, are (1) that the 
Commission failed to weigh in its favor the past broadcast 
record of New York City Station WNYC AM and FM, which munici- 
pally owned stations areagupervised by Mr. Seymour M. Siegel, 
Lakes* Executive-Vice President and the possessor of an option 
to acquire 7.3% of Lakes" stock (R. 12468-70); and (2) that 
the Commission affirmed the Examiner’s rejection of proffered 
evidence concerning the operation of Toledo Station WSPD, on 
the ground that such evidence was irrelevant to its evalu- 
ation of the past record of Community’s Station WTOL 
(R. 12755-6). 
A. The Commission Properly Credited Appellant 
With Appropriate Broadcast Experience As 
Shown By The Record, And Properly Refrained 
From Giving, it Unwarranted Credit In The 
Area Of Past Broadcast Record. 
Appellant argues that the Commission should have 
credited it with the record of Station WNYC, both as to 
past broadcast record and as to broadcast experience. It 
claims that the Examiner did so, and that the Commission 
departed from his opinion without the slightest explana- 
tion for this radical step. (Br., pp. 27-9) As we shall 
show, however, this argument is based upon a fundamental 
distortion of the record. 
The Commission has often pointed out that broadcast . 


experience and past broadcast record are not identical 
ea Na a 


factors. Both are relevant to the likeiihood that an 
——_—_— at f 
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applicant will carry out his proposals, but. the experience 


factor goes primarily to an applicant’s knowledge and capacity 


to perform (WHDH, Inc., et al., 92 F.C.C. 767, 862, par. 19; 


Bb, ine. , et id 
Biscayne Television Corp., 22 F.C.C. 1464, 1467, parce r (2m 
whereas the broadcast record factor goes to his reliability, 
responsiveness and will to perform (WHDH, Inc., et al.. 22 
F.C.C. 767, 866-7, ee 32; Biscayne Television Corp., 22 
F.C.C. 1464, 1467, par. 7). Moreover, as the Coisnitebtion 





stated in WHDH, Inc., supra, 22 F.C.C. at 861-2: | 


Broadcast experience ... may have arisen 
as the result of operation of a station | 
located in the area to be served which sta-— 
tion's record of performance is in evidence 
in the proceeding. The experience may also 
have arisen as the result of operation of 
stations located in other areas which 
stations’ records of performance are in 
evidence in the proceeding. On the other 
hand, the experience very frequently has 
been acquired through managerial or other 
employment with stations the performance 
record of which is not placed in evidence 
and which would have no materiality to the 
proceeding. The experience involved may 
also have been acquired in pertinent phases 
of the industry such as network or other 
operations. 





i 
| 


Broadcast record, in contrast, is something ",..constructed 





by the licensee..." (Ibid.), who is the one upon whom the 
Act and the Commission have placed responsibility for the 
station's operations. Broadcast experience cies not to 
be confused with the past record factor, which comprises 
product and manifestation -- and which is subject to the 


| 


variables of employee performance, station frequency and 
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power, differences among communities, distinctions between 
aural and visual broadcast media, and so forth.” Biscayne 
Television Corp., loc. cit. supra. 

In the instant case, the Examiner lumped both factors «4 
together, and balanced the experience of certain Lakes 
prin¢ipals. against the superior record of Community"s Station 
WIOL to arrive at a modest preference for Community under the 
rubric of “Broadcasting Experience and Service Record.” 


(R. 12241-3} His conclusions do not so much as mention the 


broadcast record of Station WNYC: In his findings as to the 
= 


$a 


background and experience of Mr. Siegel, however, he 


detailed Siegel's experience at WNYC and stated (R. 12180, 


par. 93): 


As the operating head of WNYC AM and 
FM, Mr. Siegel is responsible for the 
selection and activities of the stations 
staff, for the capital and operating 
budgets of the stations, and for the 
selection of the stations’ equipment. He 
is engaged on a day-to-day basis in all 
the programming activities of WNYC. He 
devotes a substantial portion of his time 
to the development of new program ideas 
for WNYC. Among the programs he has 
developed is a Festival format, utilized 
by the station in devoting wide blocks of 
time to a particular cultural objective. 
He has developed public affairs programs, 
educational programs, and programs 
relating to promotion of international 
understanding, health, and science. His 
work in creating programs promoting inter- 
--wational understanding has been recognized 
by several awards from foreign govern— 
ments. The record contains extensive 
evidence concerning the superior and per- 
haps unique nature of the programming 
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presented by WNYC. It is unnecessary to 
detail here the numerous awards which the 
station has received for its programs, 

but it is noted that these have extended 
to programs of all types, including not 
only aultural and music programs, but also 
programs directed towards a better under— 
standing by the public of international, 
national, and local affairs. 





| 
1 


it 
i 
1 


The Commission, on the other hand, separated the two 
factors, citing the precedents for this action. (R. 12545 
n. 34). In the field of broadcast experience, it expressed 
a distinct preference for Communicate view of the exper- 
ience of almost twenty years which its principals had had in 
the operation of a broadcast station in Toledo, the community 


to be served. (R. 12542, 12543, pars. 29, 30) It gave full 


a 


weight to the “impressive record" of Lakes" Mr iegel, 
Sr rn ee 1 


including his experience at WNYC, but noted that the value 
of his experience to Lakes was lessened by the fact that he 
intends to continue his‘present functions with WNYC in New 
York, where he is “on call" twenty-four hours a day:,| and 
hence could not reasonably be expected to participate fully 
in the station's affairs in Toledo. (R. 12539 n. 30, 12541 
par. 28, 12542, par. 30) | 
In the area of past broadcast record, the Commission 
again expressed a strong preference for Community, on the 
basis of the superior record of its Station WTOL. (R. 12549, 
par. 45) Its findings noted that the station's performance 


had not always been superior, and that in 1946 WIOL's program 


operations had been reorganized to remedy this situation by 








=—26— 

providing much greater participation by the owners in the 
day-to-day management of the station, a plan which had been 
followed ever since. (R. 12443-4, par. 37) The Commission 
concluded that the station's subsequent operation fully 
demonstrated ". . . am acute awareness of and attentiveness to 
the local programming needs and interests of Toledo, together 
with a demonstrated effectiveness of its organizational plan 
inaugurated in 1946 under circumstances previously set forth, 
under which direct responsibility for station operations 
rests in its ownership management." (R. 12546, par. 36) 

Like the Examiner, the Commission did not attempt to 
draw any assurance that Lakes would carry out its proposals 
from the record of New York City's Station WNYC. However, 
the Commission's findings as to the background and experience 
of Mr. Siegel contained the following (R. 12470, par. 93): 

As the operating head of WNYC AM and FM, 

Mr. Siegel is responsible for the selection 

and activities of the stations" staff, for 

the capital and operating budgets of the 

stations, and for the selection of the 

stations’ equipment. He is engaged on a day- 

to-day basis in all the programming activities 


of WNYC and is available on a 24-hour basis to 
personally cover major news events. He 


97 It is unnecessary to describe in detail the many aspects 

of the record of WIOL which led the Commission to describe 

that record as superior. (See R. 12440 - 4, 12546) In connec- 
tion with Lakes’ claim of preference for greater cooperation 
with and interest in educational institutions in relation to 
proposed programming, however, it is relevant to note that 

in the view of the Director of Radio-Visual Education for the 
Toledo public schools, “...Toledo would not have a radio- 
visual education department if it had not been for WTOL.” 

(R. 12443, par. 35). 
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devotes a substantial portion of his time 
to thecdevelopment of new program ideas 

for WNYC and has developed programs relating 
to education, public affairs, health, science 
and the promotion of international under- 
standing. His work in creating programs 
promoting international understanding has 
been recognized by several awards from | 
foreign governments. WNYC has received many | 
awards for its programs, including cultural 
and music programs, and programs directed 
towards a better understanding by the public | 
6f internatianal, national, and local affairs. 





Appellant does not challenge the Commission's action 
distinguishing between experience and past broadcast record. 
Nor does it attack the Commission's judgment that the value 


of Mr. Siegel" s experience was lessened by the fact: that his 





participation in the station operation would have td be 
accomplished from a distance of some hundreds of miles. 

Its sole claim is that the Examiner credited it with the 
record of WNYC and that the Commission departed from this 
view without explanation. But the plain facts asithel tore 


going recital makes clear, is that there was no departure. 


—_ i 





“Both Commission and Examiner gave full weight to 


LL 


———— 
Mr. Siegel’s experience and activities at WNYC. Neither 
a Te | 


Commission nor Examiner thought, however, that the record 


made by the City of New York as_ a licensee was material to 


the reliability and responsibility of the applicant, Great 
Lakes Broadcasting Company. | 

The sole difference between the Commission's 
and that of the Examiner in this regard lies in the 


Commission’s deletion of the finding that "The record contains 
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extensive evidence concerning the superior and perhaps unique 
character of the programming presented by WNYC.” In the fist 
place, however, the finding was, in context, an insignificant 
and conclusory remark. As the extensive description of both 
opinions given above demonstrates, its deletion had no effect 
upon any Significant matter. In the second place, the 
“extensive evidence” to which the Examiner's finding refers 
consists, in its entirety, of six pages of an affidavit by 
Mr. Siegel, which describe programs which he has developed 
during his association with WNYC and awards which the station 
has received. (R. 3365-71; see also appellant*s proposed 
findings of fact, R. 10761, par. e) The facts as to these 
matters were found by the Commission. The further conclusory 
finding by the Examiner, which implied that the evidence as 
to WNYC's performance record was similar in scope and depth 
to the evidence as to Unity’s WIOD and Community’s WIOL, was 
properly deleted. 

Appellant made an initial attempt to present other 
evidence as to the program record of WNYC, but that evidence 
was rejected by the Examiner as incompetent to prove the 


facts alleged. (Tr. 909-24) Appellant took no exceptions 


to the Examiner’s decision and filed no petition for recon- 


sideration of the Commission's decision. Neither its pro- 


posed findings and conclusions before the Examiner (R. 10761, 
10917, 10936-7), its reply to the exceptions of the other 


parties (R. 4954-6, 4973, 4979-80), nor its oral argument 
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| 





before the Commission (Tr. 2104-6, 2111-2) contain any 
suggestion that WNYC*s record should be considered in any 


| 
context other than the one in which it was considered by the 


| 
Examiner and the Commission, i.e., as contributing to the 
| 


experience of Mr. Siegel. |Indeed, the argument of appellant's 
counsel before the Commission was that broadcast recbrd was 
not the truly important factor in the case, and that "...the 
only thing that was wrong with us in this case..." was that 


"We just didn't own a station." (Tr. 2106) 





On this record, it is submitted, appellant should not 
be heard to claim preferences it never claimed before the 


Commission. Communications Act, Section 405, 47 U.S.C. 405; 


Albertson v. Federal Communications Commission, 100 U.S. App. 
D.C. 103, 243° F.2d 209; Democrat Printing Co. v. Federal 
Communications Commission, 91 U.S. App. D.C. 72, 202 F.2d 


298. At the very least, the Commission cannot be faulted 


for failute to respond to an argument which was never before 


| 
ais 


In any event, the claim that Lakes deserves credit 


for the record of WNYC is wholly lacking in merit. As we 





have noted, the Commission considers past broadcast | 
eon 5508 OO 


= 
' 


to be an attribute of the licensee, who bears ultimate 


esponsibility for station operations. and_not that of 
employees, however prominent in the operation they may be. 
Television East Bay, 22 F.C.C. 1477, 1534 par. 15; WHDE,, 
Inc., 22 F.C.C. 767, 868 par. 36. Mr. Siegel describes his 


| 
i 
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function at WNYC as “...equivalent to the President and 
General Manager of a private broadcasting company,” and con- 
siders that "...the Mayor would be equivalent to the Chairman 
of the Board: of Directors and, in this case, the Board 
itself." (R. 3364) Cf., Noe v. Federal Communications Com- 


°? 
— 


mission, 104 U.S. App. D.C. 221, 260 F.2d 739, cert. den., 


359 U.S. 924,22! In addition, as we have also noted, the 


record does not contain evidence to warrant findings on the 
structure and nature of WNYC’s programming; and, if it did, 
any favorable inference that such programming would carry 
over into the operation of a Toledo station by Lakes would 
be blunted by the fact that Mr. Siegel will continue his 
activities with WNYC in New York on a full time basis. 

B. The Commission's Refusal To Consider fhe 


Broadcast Record Of A Station Not Associated 
With Any Applicant In Evaluating The Broad- 


Gast Record Of Intervenor Was Reasonable And 
Free From Error. 

Appellant’s final contention is that the Commission 
could not properly evaluate the broadcast record of Com- 
munity’s Station WIOL without also considering the nature 
of the service provided by Toledo Station WSPD. It argues 
primarily that a station's performance can only be evaluated 
against the background of the needs of the community it 
Io7 it is significant, in this regard, that Lakes does not 
complain of the Commission's failure to charge it with 


Mr. Siegel’s association with WNYC under the diversification 
of mass media factor. 





= Si 
serves, and that this Court and the Commission have 


that a community*’s need for broadcast service can on 


evaluated in light of the service it actually receiv 
Since there were only three standard broadcast stati 
$$ 


eperating in Toledo during the major part of the per 


ly be 


iod for 


which WTOL's record was evaluated, and since the broadcast 


records of two of the three (Community's WIOL and Un 


| 


WIOD) were placed in evidence with reference to the 


broadcast performance factor, appellant concludes th 


ity'’s 


past 


att). 


—— ee 
nee eel 


was error for the Commission to affirm the Examiner 


tion of the proferred evidence as to the performance 
a tn eH 


a | 


— 


WSPD. (Br., pp. 32-4) 
mare The fixst defect in this argument is that it 
Toy 8S SS ore Counsel for Wayne, who offe 
evidence in question, told the Examiner that he did 
order to show that WSPD‘s record of performance was 
to those of Community’s WIOL and Unity's WTOD. (Tr. 


The Examiner's ultimate ruling was that "...past rad 


formance by a non-party offered as a standard agains 


to measure past radio performance by two broadcastin 
cants..." was "...too remote to have any probative v 


this proceeding.” (Tr. 1535) Counsel for appellant 


--—_ -——- ne 


a 


"s rejec- 


was never 


of 


red the 


'SO in 


isuperrer 


1497-8) 
io per- 
t which 
g appli- 
alue in 


Joined 


Wayne in Support. of the proffered evidence, but on precisely 


recognized 


the same ground. (Tr. 1501-3, 1505-7, 1511-12) injexcepetoms 


to the Examiner’s ruling, as well as in its petition for 


rehearing of the Commission's WEG EORO SS Wayne again! 


argued 
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that evidence concerning the operation of WSPD was relevant 
* ..to prove that, by comparison with the service record of 
WSPD, the service records of Community’s WIOL and Unity's 
WIOD were not meritorious.” (R. 12319; see also R. 12412-- 
4, 12613-4) Appellant, as we have noted, filed no exceptions 
and no petition for rehearing. 

We will assume, arguendo, that appellant is not pre- 
cluded here from riding upon the shoulders of the arguments 
made to the Commission by Wayne. We do insist, however, 
that appellant should not be permitted to reshape wholly the 
arguments with which the Commission was faced. Communica- 
tions Act, Section 405, 47 U.S.C. 8405. Accordingly, we 
shall concentrate first upon the contentions which Wayne 
made and the Commission ruled upon. 

As we have indicated, the Commission concluded that 
the past broadcast record of WIOL reflected an awareness of 


and attentiveness to the local programming needs of Toledo, 


together with a demonstrated effectiveness of the organiza- 


tional plan under which the station has been operating since 
1946 and which is proposed to be carried over into the tele- 
vision operation. (R. 12546, par. 36; R. 12534, par. 21) 
Wayne’s contention was that WSPD's record was more meri- 
torious and that WTOL "...had cooperated with only a rela- 
tively small percentage of the local civic, social, and 
fraternal organizations in Toledo which have had occasion 


to use radio broadcasting facilities and service..." 
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(R. 12614) We will freely concede that relevance is a 
matter of degree and that such facts, assuming them to be 
facts, might conceivably affect one's judgment of the WTOL 


record in a wholly academic context. The Commission, how- 
| 
ever, was faced with the concrete question of who, among the 


applicants before it, was best qualified to operate a tele- 


vision station in Toledo. There was nothing arbitrary or Sa 


| 


/ 


unreasonable in its judgment that the superior character of | 
iA 


WIOL*s past performance would not be lessened, for purposes 
of this proceeding, by the fact that the record of andher 


station, not associated with any applicant in the proceeding, 


was even better. 

So much being clear, we think that the Court! ds bound 
to affirm on this point. Moreover, even if the arguments 
upon which appellant places its major reliance  eepaop= 
erly before the Court, those arguments fall far short of 


demonstrating error in the Commission's action.« This Court 


has indeed held that evaluation of the broadcast service an 





area receives may be essential to a determination of the 


need of that area for new service, where the issue is 


ii/ 


whether such area‘’s need is greater than that of another. 
| 


1l1/ Easton Publishing Co. v. Federal Communications Com- 
mission, 85 U.S. App. D.C. 48, 175 F.2d 344; Star of the 
Plains Broadcasting Co. v. Federal Communications Commission, 
105 U.S. App. D.C. 352, 267 F.2d 629; but cf., Interstate 
Broadcasting Co. v. Federal Communications Commission, 105 
U.S. App. D.C. 224, 265 F.2d 598; Red River Valley Broad- 
casting Corp. v. Federal Communications Commission, 106 U.S. 
App. D.C. 333, 272 F.2d 562. See Communications Act, 

Section 307(b) 47 U.S.C.& 307(b) | 
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It does not follow, however, that the same evaluation is 
always necessary where the issue is whether one station has 
been doing a good job of serving the needs of a particular 
area. 

Once again, the question is one of circumstance and 
degree. If, for instance, Community had sought to excuse 
some weakness in the. performance of WIOL in a particular 
field of programming on the ground that other Toledo stations 
were adequately serving the community's needs in that field, 
evidence as to the performance of such other stations might 
be relevant. That, however, is not this case. In any ordi- 
nary situation, the degree to which the community’s needs 
are served by others can have little bearing, whether favor- 
able or unfavorable, upon the degree to which a particular 
station is fulfilling its promises and meeting its obliga- 
tions. Certainly there is no basis in reason or past 
decisions of the Court for an abstract rule which would 
require the Commission to receive and consider masses of 
detailed evidence concerning the programing of numerous 
stations serving an area, albeit wholly dissociated from the 
case before it, wherever and whenever an applicant relies 
upon a record of past broadcast performance in support of a 
claim to comparative preference. 


Nor do the Commission precedents upon which appellant 


relies (Br., pp. 32-3) further its argument. The 1951 rule 


change to which it refers required all stations in the same 
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geographic area (not single community as appellant states) 

to file applications for renewal of license at the same time. 
The Notice of Proposed Rulemaking (16 FR 194) was expressly 
based upon reasons of administrative convenience, such as 

the simplification of the filing and review of duplicated 
data from joint AM and FM operations, the more ee distri- 
bution of the Commission’s work loak, and the facilitation 

of the consideration of common problemswhich applications 


from stations in contiguous areas "sometimes" present. 





The Commission's deferral of action upon the renewal 
applications of a number of standard broadcast stations in 
Atlanta, which occurred in 1958, followed directly from 
this procedure and is equally useless for appellant's pur-- 
poses. Appellant fails to state the full facts of this 
situation. There were twelve standard broadcast stations in 


Atlanta, all of whose licenses were due to expire on April 


1, 1958, along with those of every station in Georgia and 


Alabama. See Section 3.34(a)(5) of the Commission*s Rules, 


47 C.F.R. §3.34(a)(5). The applications of two of the 





Atlanta stations were granted immediately. (Report No. 
3173, FCC Public Notice B-56850, March 27, 1958) The 
remainder of the Atlanta applications were deferred because 
of a number of factors, including the past and proposed 

programming reflected in nihe of them. There was certainly 
no indication, such as appellant would have the Court infer, 


that the Commission found it necessary or desirable to 
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evaluate any specific record of performance in terms of the 
other stations in the community. 

Finally, appellant’s quotation from National Broad- 
casting Co., Inc., 19 Pike & Fischer, R.R. 592, 597-8, shows 
on its face that the Commission merely noted, as a secondary 
factor favoring the renewal of the NBC license there 
involved, that the station’s past performance met the minimum 
standards which the’ Commission had theretofore applied to 
other stations in the same area. It is certainly implicit 


in this remark that! the Commission thinks it desirable to 


apply the same minimum standards to all stations in the same 


area. It does not follow that the Commission made the com- 
parison of station performance for which Wayne argued below, 
or the evaluation of the extent to which community needs were 
being met for which appellant now contends, neither of which, 
as we have shown, was necessary or appropriate in the present 


proceeding. 
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CONCLUSION 

Appellant has failed. to demonstrate any error in 
Cémmission's evaluation of the program proposals before it 


| 


or the past broadcast record and experience of the applicants. 





Accordingly, it is submitted that the Commission decision 


herein should be sc ttitemedene! 


Respectfully submitted, 


John L. FitzGerald 
General Counsel 


Max D. Paglin 
Assistant General Counsel 


Joel Rosenbloom 
Counsel 


W. Hale Watkins 
Counsel 


| 


August 12, 1960 Federal Communications Commission 


oS 
12/ Appellant requests that, in the event of a remand, the 
Court require the record in this proceeding to be reopened 

to receive evidence concerning the programming which has 

been presented by intervenor Community during the period 

that it has been operating pursuant to the construction per- 
mit granted herein. . (Br., p. 34) Appellant makes no showing 
or allegation that intervenor has departed from its proposals, 
or that intervenor's operation casts any adverse reflection 
upon its qualifications to hold a license. Without /regard 

to the other defects of appellant's proposal, these circum- 
tances make it clear that that proposal is wholly lacking in 
merit. 











APPENDIX 


Communications Act, Section 405, 47 U.S.C. $405 


* ® * The filing of a petition for rehearing shall not be~a 
condition precedent to judicial review of any such decision, 
order, or requirement, except where the party seeking such 
review (1) was not a party to the proceedings resulting in 
such decision, order, or requirement, or (2) relies on 
questions of fact or law upon which the Commission has been 
afforded no opportunity to pass. * sei Me 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The questions presented in this Appeal were agreed to in a stipula- 
tion among the parties entered into on February 3, 1960, and approved 
by Order of this Court on February 8, 1960. The questions presented 
are as follows: | 


1. Whether the Commission's determination that Community was 
entitled to a significant preference over Lakes in connection with the 
factor of broadcast experience is reasonable and supported by substantial 


evidence. ~ 


| 


2. Whether the Commission's determination that Community was 





entitled to a distinct preference on the basis of its record! of past per- 
formance is based upon substantial evidence and upon consideration of 
all the :elevant evidence. | 


3. Whether the Commission's determination with respect to the 
program proposals of the applicants is supported by substantial evidence, 
and was made in accordance with the responsibility placed upon the Com- 
mission by the Communications Act to evaluate the program proposals of 


the applicant. 


| 


4. Whether the Commission's conclusion that Lakes and Com- 
munity were equal in connection with the factor of integration is 


arbitrary and erroneous. 





*5. Whether the Commission's determination that Lakes is entitled 


only to a small preference in connection with the factor of diversification 
of the media of mass communication is supported by the record, and is 


consistent with established Commission policy. 





* 
This question appears to have been abandoned by Appellant. 
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IN THE 
UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit | 


No. 14,638 
GREAT LAKES BROADCASTING COMPANY, 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


THE COMMUNITY BROADCASTING COMPANY, 





Intervenor. 


ee 


ON APPEAL FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR | 
THE COMMUNITY BROADCASTING COMPANY 


COUNTERSTATEMENT OF THE CASE 


Seven legally, financially and technically qualified applicants com- 
peted before the Federal Communications Commission (Commission) for 
a construction permit for a television station to operate on Channel 11 at 
Toledo, Ohio. The proceeding lasted over four years, and its record 





2 


before this court covers over 12,700 pages. By common consent, the 
entire hearing was conducted through written submission and the Exam- 


iner at no time received any oral testimony (Record pp. 12, 427-12, 428). 


After the Examiner's Initial Decision which favored Appellant 
Lakes, the other parties filed exceptions to that decision. Lakes filed 
no exceptions to that decision (Record, p. 12,428). After oral argu- 
ment and consideration of the exceptions, the Commission by unanimous 
vote of all six participating members granted the construction permit to 


Intervenor Community. 


The Commission's decision comprised over 130 pages, plus an ap- 
pendix. In its decision, the Commission compared the seven applicants 


in ten of its comparative criteria, including local residence, civic par- 


ticipation, diversification of business, integration of ownership and 
management, broadcasting experience, diversification of media of mass 
communication, past broadcasting records, staff, studios and equipment, 


planning and policies and the program proposals. 


No one applicant was found superior in all of these categories. In 
six areas Lakes and Community were found to be equal. Of the ten 
categories, Lakes was granted a minor or mild preference over Com- 
munity in the two categories of diversification of business interests and 
the factor of diversification of media. On the other hand, Community 
was granted strong and distinct preferences in the more meaningful 
categories of broadcast experience and past broadcast record. Numer- 
ically, equality of preferences may have existed, but the Commission 
made a qualitative and substantive evaluation of the entire record and 
granted the application of Community based upon the following conclusion: 

"Upon the local factors of residence, civic participa- 

tion, diversification of business interests of its principals 

and integration of ownership with management, its com- 

posite showing has been strong. No applicant has been 

preferred over Community with reference to local resi- 


dence, civic participation or integration of ownership with 
management. The preference given Valley, Lakes, and 
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Wayne over Community on the factors of diversification 
of business interests of principals is of minor conse- 
quence in view of the lesser importance of the factor 
itself. Community received strong preference over all 
other applicants except Unity with respect to the factors 

of past broadcasting records and experience of its principals. 


"Thus, Community emerges with a strong combined 
showing on the local factors. To this showing must be 
added its strong preferences in the area of past broadcast 
record and broadcast experience of principals over the 
only other applicant Lakes, which has made a forceful 
local showing... . ! 





"The over-all strength of showing by Community, 
including the local factors, the program proposals and 
the assurance of effectuation which is gathered from its 
superior broadcast record over a period of years in the 
community concerned and the experience qualifications 
which its principals demonstrate, persuade the Commis- 
sion that this applicant is the most qualified to provide 
programming service on a continuing basis in the interests 
of the people of the coverage area." (Record, pp. 12,555- 
12, 557.) 


Lakes in its statement of the case admits that the Examiner had 
found that Lakes was not entitled to any credit in the field of past broad- 
cast record (Brief for Appellant, p. 3) but failed to report that the Ex- 


aminer's Initial Decision, to which Lakes failed to except, had awarded 


Community an “important clear superiority" over all other applicants 





" | | in the significant areas of broadcasting experience and its record 
of broadcasting service in Toledo." (Record, p. 12, 252.) The Com- 
mission separated the two distinct categories of broadcast experience 
and past broadcast record and awarded "distinct" preferences to Com- 
munity in both fields, but the ultimate result insofar as Lakes was con- 
cerned, vis-a-vis Community, was the same as the Examiner's conclu- 


sion to which Lakes had not excepted. 


While the Commission considered the past broadcast records of 
all stations in which principals of the applicants had a position of owner- 





ship responsibility, it did not consider Lakes entitled to preference or 
demerit in this category by virtue of the employee relationship of Mr. 
| 


| 
| 
| 
| 
| 
| 
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Siegel to Station WNYC. Here again, the result reflected the findings 
of the Examiner to which Lakes did not except. The Commission gave 
full consideration to the operation of WNYC in its evaluation of Lakes in 
the categories of broadcast experience and integration (Record, pp. 
12,469, 12,537, 12,541) but found that the weight that could be assigned 
by virtue of Mr. Siegel's "impressive record of broadcast experience" 
was limited by the fact that his participation was restricted to two days 
a week and the record lacked any assurance that he would render any 


service in Toledo. (Record, p. 12,542). 


Insofar as the question of excluded evidence concerning the opera- 


tion of WSPD, a station licensed to a stranger to these proceedings, is 
concerned, this ruling was made by the Examiner and was not excepted 

to by Lakes. It is true that Wayne filed exceptions to this ruling and 

that the Commission sustained the Examiner. The record contained a 
complete record of two of the three then existing radio stations in Toledo 
and when the excluded evidence was tendered, it was excluded by the Ex- 
aminer upon the basis of the entire record at that point which already 
contained extensive information as to the area, its needs and interests, 
and the manner in which the radio stations of the applicants had 
operated. 


Insofar as the Commission's consideration of programming is con- 
cerned, about one-third of the Commission's final decision was devoted 
to consideration of live programs alone, not counting network or filmed 
programs. The Commission made detailed findings concerning these 
live programs by type, source, hour and description. (Record, pp. 
12,501-12-527.) The total program showing of the applicants ran into 
many hundreds of pages. It covered over 800 broadcasting hours a 
week and involved almost 400 individual locally-originated programs. 


In its conclusions on this subject, the Commission determined on 
the basis of comparison of the various categories of programs that all 
applicants except Unity Corporation, Inc. (one of the applicants who 





+) 





neither appealed nor sought reconsideration) proposed a well- rounded 


program schedule. It concluded that: | 


| 
"| . Each applicant has exercised its judgment 
with respect to programming by type in varying degrees 
with one placing emphasis on one type while another | 
stresses a different category. So long as the amount) 
of time devoted is not so sparse as to leave unattended 
the needs of the community, the Commission is of the 
view that local management must be free to exercise a 
large amount of discretion in the programming it | 
projects. In the proposals here made that discretion) 
appears not to have been inappropriately exercised in| 
the case of any of the applicants with the exception of | 
Unity. Its proposal as to religious and educational 
programming is weak and in our view shows inadequate 
attention to the needs established by the surveys made. 
Nor do we find special strength in any of the other | 
program types which would offset these weaknesses." 


* * * 2K 





"55, We conclude that each of the applicants, with 
the exception of Unity, proposes a well-rounded program - 
ming schedule that will meet the public interest needs of 
the Toledo area and that each of the other six applicants 
is entitled to a slight preference over Unity with respect 
to overall balance in program proposals. We have also 
made detailed findings by type of the specific local pro- 
grams reflected in the proposals of each applicant. | 
Analysis of the findings shows substantial similarity in 
program content. | Emphasis supplied.} In a number of 
instances, Similarity is not found in the type under which 
similar programs have been placed. This fact has been 
considered in our conclusions. Except as hereinbefore 
stated, we find no basis for preference among the various 
proposals. We recognize that our conclusion in this 
respect is substantially different from the conclusions 
reached by the examiner, who ranked each of the applic- 
ant's program proposals for each program type. We do 
not find of significance the differences relied upon by the 
examiner. Radio Wisconsin, 10 R. R. 1224; WKAT, Inc. Inc., 
et al., 22 F.C. C, 117; Indianapolis Broadcasting, Inc., Inc. a 
et al., 22 F.C. C. 421; WHDH, Inc., etal., 22 F.C.) 
767. We believe that a detailed comparison of Se 
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programs such as attempted by the Examiner would 

necessarily have the ultimate effect of substituting the 

Commission's administrative judgment for manage~- 

ment's operating judgment. The long-range effect 

which such a policy is likely to have upon the advan- 

tages which otherwise flow from the interplay of ideas 

in a freely competitive system is likely to be adverse. 

Hi-Line Broadcasting Co., etal., 22 F.C.C. 891, 914." 

(Record, pp. 12,553-12,555 ) 

The procedure and principles set forth above were specifically re- 
affirmed and incorporated in the Commission's Memorandum Opinion 


and Order denying Wayne's Petition For Reconsideration. 


STATUTES, TREATIES, REGULATIONS AND RULES INVOLVED 


The relevant parts of statutes, treaties, regulations and rules 
involved which are not included in the appendix to the brief for ap- 
pellant are set forth in the Appendix, infra. 


SUMMARY OF ARGUMENT 
I 


The Commission gave careful and detailed consideration to all the 
evidence of record concerning the program proposals of all the applicants 
including program content. Upon the basis of that evaluation it found one 
of the applicants (Unity) to be deficient but held that each of the other ap- 
plicants proposed a well bal anced and meritorious program schedule. 

In its conclusion it gave consideration to the fact that its analysis of the 
specific local program proposals showed substantial similarity in program 
content. Where, as here, the Commission finds that competing applicants 


each propose an over-all program structure that would serve the public 


needs and interest, no significance can or should be attached to minor dif- 
ferences that may exist between the proposals as to specific programs. 
The Commission's ultimate conclusion followed detailed findings well 
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supported by the evidence, and its position that minor differences do not 
support a preference is firmly in accord with its prior decisions and the 





opinions of this Court. Scripps-Howard Radio, Inc. v. Federal Com- 
munications Commission, 89 U.S. App. D.C. 13, 189 F. 2d 677 (1951), 
cert, denied, 342 U.S. 830 (1951); McClatchy Broadcasting Company v. 
Federal Communications Commission, 99 U.S. App. D.C. 195, 239 F.2d 


15 (1956), cert. denied, 353 U.S. 918 (1957). | 


II 


The Commission made detailed findings with respect to the past 


broadcast records of all radio and television stations with which any of 
the principals had had any licensee responsibility. The Commission af- 
firmed the Examiner in his finding that Lakes suffered neither credit nor 
demerit in the category of past broadcast record because of WNYC, which 
has been managed by one of its principals. Lakes did not except to this 
finding by the Examiner and is, therefore, barred from raising the point 
before this Court. The rules of the Commission specifically provide 
that "any objection not saved by exception" is waived! The fact that 
the Commission considered broadcast record and broadcast experience 
as separate categories did not change the findings insofar as the broad- 
cast record of WNYC was concerned. Assuming, however, that Lakes 





is not estopped, the argument is without substance on the merits. In 
the category of past broadcast record the Commission does not consider 
the performance of stations with which applicants have been associated 
only as employees without licensee responsibility. 


The Commission made detailed findings as to Mr. Siegel's broad- 


cast experience, including the performance record of WNYC under his 
management but found that in the categories of experience and integra- 





tion, the broadcast experience of Mr. Siegel was of doubtful value to 
Lakes because of his limited proposed participation. Pursuant to ex- 


ceptions the Commission corrected the Examiner's failure to evaluate 


LT | 
1 47 C.F.R. 1.154 (a) (1958). | 
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the record,which lacked any probative evidence as to where and how Mr. 
Siegel would participate in the operation. 


Ii 


The Commission sustained the Examiner's ruling excluding certain 
tendered evidence as to the past operation of radio station WSPD, operated 
by a licensee who had no connection whatsoever with these proceedings. 
The Examiner had found that at the stage of the proceeding wherein this 
evidence was offered, it would be of little or no value in a determination 


of the issues and its admission would unduly burden the record. The 


record at that point contained extensive evidence as to the past operation 


of two of the three then existing radio stations in Toledo, and the admis- 
sion of evidence concerning the operation of the third station, a stranger 
to the proceeding, was not necessary or relevant to a proper determina- 
tion of whether the past record of Unity and Community had been merit- 

orious and in the public interest. Lakes did not except to this ruling by 

the Examiner, but it was affirmed by the Commission pursuant to excep- 
tions filed by Wayne. Assuming that Lakes may raise this question upon 


its merits, the Examiner's and Commission's actions must be sustained. 


ARGUMENT 


I 
INTRODUCTION 


When careful consideration is given to the actual facts of this case, 
it becomes apparent that appellant's sole complaint is that the Commis- 
sion awarded the facility to Community. Itis understandable that Lakes 
may be disappointed in this decision — but disappointment does not 
furnish legal grounds for judicial reversal of the administrative decision. 


Appellant alleges that the Commission erred in assigning greater 
weight and significance to those criteria in which Community was found 
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superior than to the criteria in which Lakes was preferred. | The weight 
and significance assigned the different comparative criteria were decided 
by a unanimous vote of six commissioners following detailed findings 
firmly supported by the evidence. The conclusions were in keeping with 





prior decisions of the Commission and this Court, and it is submitted 
that upon the basis of this record, there is little or no evidence upon the 
basis of which reasonable men could reach a different conclusion. 


Other than questioning the Commission's judgment as to the pro- 
priety of its evaluations, appellant urges that error was committed in the 





evaluation of the evidence bearing on past broadcast record and broad- 
cast experience. Here again, the appellant requests that the Court re- 
mand the case for reconsideration in an area of administrative judgment 
without even alleging that the Commission was arbitrary and capricious. 
As this Court has stated: | 
"The controversy is in an area into which the cour 

are seldom justified in intruding. The selection of an 

awardee from among several qualified applicants is basic- 

ally a matter of judgment, often difficult and delicate, en- 

trusted by the Congress to the administrative agency.) The 

decisive factors in comparable selections may well vary; 

sometimes one applicant is superior to another in one 

respect, whereas in another case one applicant may be 

superior to its rivals in another feature. And it is also 

true that the Commission's view of what is best in the 

public interest may change from time to time. Commis- 

sions themselves change, underlying philosophies differ, 

and experience often dictates changes. Two diametrically 

opposite schools of thought in respect to the public welfare 

may both be rational; e.g., both free trade and protective 

tariff are rational positions. All such matters are for 

the Congress and the executive and their agencies. They 

are political, in the high sense of that abused term. They 

are not for the judiciary. | 


"| | . The courts cannot interfere so long as the 
process, the premises, and the judgment are not arbitrary." 





Pinellas Broadcasting Co. v. Federal Communications Commission, 97 
U.S. App. D.C. 236, 230 F.2d 204, 206 (1956, cert. denied, 350 U.S. 
1007 (1956). 
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II 


THE COMMISSION CONSIDERED ALL EVIDENCE BEARING 
ON PROGRAM PROPOSALS AND REACHED A PRR 
COMPARATIVE DECISION OF EQUALITY. 


Appellant's argument distorts the nature of the Commission's 
action in respect to the programming problem. Much of the appellant's 
brief in this section is addressed to an issue which does not exist in this 
proceeding, namely, the extent of the Commission's authority over 
programming. Intervenor concedes that in comparative cases the Com- 
mission has the power to inquire into and examine the program proposals 
of the applicants. In fact, this is exactly what the Commission did in 
this case. 

A review of the actions in this case will reveal the fallacy of the 


appellant's argument. 


1. The Hearing Examiner in his Initial Decision found all appli- 


cants to be equal in respect to over-all programming proposals. 


2. Having found equality in over-all proposals, the Examiner com- 
pared the applicants in the "secondary" aspect of category-by-category 
analysis. In each separate category, the Examiner awarded a "slight 
preference” to one applicant or another, but only in the case of Unity did 


he find any applicant to be deficient in any category. 


3. The Commission in its Final Decision made findings concern- 
ing each and every one of the hundreds of proposed local programs. It 
made a judgment which the Examiner did not make, namely, that one of 
the applicants was inferior to the remaining six in over-all program 
balance. As to the other six applicants, it found that they were pari 
inter pares. The Commission affirmed that its analysis of detailed 
findings of the specific local programs of each applicant showed sub- 
stantial similarity and that this was considered in its ultimate conclu- 
sion that there was no meaningful basis for preference as between the 


program proposals of the six applicants. The Commission specifically 
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found no decisional significance in the differences relied upon by the Ex- 


aminer. "The Commission, as is its right, evaluated the facts much 
differently. v2 : 
The fact that the Commission found no significance in the so-called 
differences noted by the Examiner is not surprising since the Examiner 
himself had found that the differences justified only "slightly graded 
preferences" (religious); "slight preferences" (agriculture); "slightly 
preferable" (educational and news); and "slightly significant" (discussion). 
(Record 12219-12226). The Examiner further qualified his analysis by 
stating that "the foregoing preferential findings reflect a composite and 
subjective total judgment, the distinctions . . . are small." (Record 12231). 


The Commission's determination that "a detailed comparison of 
individual programs such as attempted by the Examiner would necessarily 
have the ultimate effect of substituting the Commission's administrative 
judgment for management's operating judgment" was in no way an abdica- 
tion of its statutory responsibility. It was a proper acknowledgment that 
where it has been determined the program proposals are substantially the 
same, a "subjective" evaluation by an Examiner or the Commission of 
admittedly insignificant differences is an improper extension of adminis- 


trative judgment. 


The Commission reached its ultimate conclusion after it had made 
detailed findings as to the local programs, found that there was no sig- 
nificant difference in their comparative qualities and evaluated the 


promise and probability of performance of the proposals. 


An analysis of the Examiner's decision discloses that he had 
awarded preferences within specific categories of local programming 
upon a quantitative basis — the more programs within a specific category 
the greater the "qualitative" preference. This erroneous premise was 
specifically called to the Commission's attention in exceptions filed 


srr, eT aE ae 


2 Massachusetts Bay Telecasters v. Federal Communications Commission, 
104 U.S. App. D.C. 226, 261 F. 2d 55, 61 (1958). 
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by Community (Record, pp. 6440 - 6442 ) and may have been one of the 
reasons that the Commission found that there was no decisional signifi- 
cance to the "differences" relied upon by the Examiner. Whatever the 
reason, the fact remains that the Commission found that six of the seven 
applicants proposed well-balanced program schedules without compara- 

tive weaknesses as to public need (Record, pp. 12,553-12, 554). The 
language of the Memorandum Opinion denying Wayne's Petition For Re- 
consideration reaffirmed that upon the basis of detailed findings on local 
programs no Significant difference existed (Record, p. 8755). The 
Commission's position is in accord with the facts of this case and precedent. 


The appellant would have this Court believe that the Commission has 
departed from its own decisions and the directives of this Court in its 
evaluation of the comparative program proposals. That this is not true 
is demonstrated by the following decisions. In 1951 the Commission 
decided Scripps-Howard Radio, Inc., 4 RR 525. In that case the Com- 
mission did not compare individual programs by category or otherwise. 
It held that each applicant had proposed a meritorious over-all program 
service and awarded no preferences on that point. This was specifically 
affirmed by this Court in Scripps-Howard Radio, Inc. v. Federal Com- 
munications Commission, 89 U.S. App. D.C. 13, 189 F.2d 677 (1951), 
cert. denied, 342 U.S. 830 (1951). The Court's language was as follows: 


"'(c) As to program plans and proposals the Commission 
found appellant's to be to some extent further advanced and 
better prepared and also that its schedules indicated greater 
time allocated to certain types of public service programs. 
The conclusion, however, was that each applicant proposed 
to rendez: a meritorious service, including public service 
features, and neither demonstrated that its overall program 
would better serve the public interest than that of the com- 
peting applicant. These conclusions followed detailed find- 
ings, resting firmly upon the evidence. A review of evidence 
and findings does not lead us to set aside the judgment of the 
Commission, in reaching which the respects in which appel- 
lant showed superiority were not overlooked. Consideration 
was given to a mass of proposals about which reasonable men 
might well differ." 

(at p. 861). 
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In McClatchy Broadcasting Company, 9 RR 1190 (1954), the Com- 


mission found that each applicant advanced a diversified and’ well-balanced 
program service which evidenced thoughtful consideration to the needs of 


the area to be served. It held that: 


'! | | No useful purpose will be served in again reviewing 
our findings on programming. We have examined the proposals 
and conclude that, as revealed in the proposed program sched- 
ules, each has demonstrated an awareness of the communities' 
needs. Adequate time has been devoted to the various program 
categories so that the public will have available a well-rounded 
program service. Where neither applicant demonstrates that 
its overall program structure would better serve the public 
interest than that of the competing applicant, a preference will 
not be awarded because their judgments differ . . ., They 
reflect the judgment of the applicant. Our experience has 
demonstrated that there is no one exclusive pattern which 
shapes the program balance. Rather, applicants may travel 
different roads to arrive at the same objective. Licensees 
must be afforded considerable latitude in determining the pro- 
gram material and its placement in the schedule. McClatchy 
has in the operation of its radio stations demonstrated sensi- 
tivity to the desires of the public and has shown a high degree 
of care in preparing its application herein. We believe where 
an applicant has provided an essentially well-rounded; program 
schedule no preference should be advanced because its judg- 
ment does not agree with that of its adversary. The record 
contains no evidence of any real deficiencies in McClatchy's 
programming. Both applicants propose to render meritor- 
ious program service consonant with the public interest. 
Therefore, no preference is awarded on the basis of the pro- 
gram proposals of the applicants." 


(at pp. 1220d-2220e). 











| 


An argument similar to Lakes was urged by the appellant in that 
case where it was claimed the Commission should have gone into details 
of programming rather than concentrating on the over -all nature of the 
program proposed and giving preference to neither party when the over- 


all programming was balanced. See Brief for Appellant,; McClatchy 


Broadcasting Company v. Federal Communications Commission, p. 49. 
The Commission's decision was affirmed. McClatchy Broadcasting 


Company v. Federal Communications Commission, 99 U.S. App. D.C. 
195, 239 F. 2d 15 (1956). | 
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In 1956 the Commission used almost identical language to that of the 
instant decision in affirming the principle that it will not assess merit or 
demerit for differences in various classes of local programming where 
the program proposals reflect over -all balance and attentiveness to all 
demonstrated public needs (Appalachian Broadcasting Corp., 11 RR 1327, 
1392). During the same year, this Court affirmed the Commission in 
another comparative proceeding where the Commission had found over-all 
balance and no decisional significance in the differences in individual pro- 

WJIV-TV, Inc. v. Federal Communications Commission, 97 U.S. 


grams. ( - 


App. D.C, 391, 231 F.2d 725 (1956). 


Indeed this policy has been restated so often by the Commission in 
substantially the same language as to render it impossible to understand 
appellant's argument that the instant decision constitutes a departure from 
Commission precedent and the directives of this Court. (See Beachview 
Broadcasting Corporation, 11 RR 939, 967, aff'd, Beachview Broadcast- 
ing Corporation v. Federal Communications Commission, 104 U.S. App. 
D.C. 377, 262 F.2d 688 (1958) cert. denied 359 U.S. 936 (1959); Sacra- 
mento Broadcasters, Inc., 10 RR 615, aff'd, Sacramento Broadcasters, 
Inc. v. Federal Communications Commission, 98 U.S. App. D.C. 394, 
236 F.2d 689 (1956); Southland Television Co., 10 RR 699, aff'd, South- 
land Television Co. v. Federal Communications Commission, 105 U.S. 


App. D.C. 282, 266 F.2d 686 (1959). 


The language noted in the Appalachian® decision in 1956 was repeated 
in WHDH, Inc. , 22 FCC 767, 13 RR 507, where, after making findings con- 
cerning the program proposals of the applicants in identical matters the 


Commission stated: 


In considering the program proposals of applicants, the 
Commission primarily looks at the overall proposals in terms 
of its balance. An applicant will suffer comparatively if weak- 
nesses in balance and inattentiveness to programming for 
demonstrating public needs are disclosed . . . There are 
ranges of differences in the various types of programming 
proposals by each applicant due in part to the differences in 
the proposals as submitted for our consideration." (at p. 578). 


3 Appalachian Broadcasting Corp., 11 RR 1327, 1392. 
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The Commission stated that: 


"Fach applicant has exercised its judgment with respect 
to programming by type in varying degrees with one placing 
emphasis with one type, while another channels its efforts 
another direction. . . . These are judgments which are 
appropriately left to licensee discretion, beyond determining, 
as we do here, that attentiveness is shown in each of the 
several areas." (at p. 579). | 





On appeal, one of the losing parties contended: 


"But the Commission again literally abdicated, saying: 
"These are judgments which are appropriately left to licensee 
discretion, beyond determining, as we do here, that attentive- 
ness is shown in each of the several areas.’ (R. 10, 124). 
This failure to compare substantial differences between MBT 
and WHDH indicated by evidence advanced by MBT violated a 
fundamental requirement of a valid decision ina comparative 
hearing and was therefore arbitrary." (Brief of Appellant, 


Massachusetts Bay Telecasters, Inc., Pp. 18). 
However, this Court affirmed the Commission in Massachu setts Bay Tele- 
casters, Inc. v. Federal Communications Commission, 104 U.S. App. 
D.C. 226, 261 F.2d 55 (1958) on the merits of the comparative case. 


The cases and quotations therefrom relied upon by appellant (Brief 
for Appellant, pp. 19-25) neither contradict nor qualify the scope of the pro- 
gram comparison made by the Commission in this proceeding. Indeed, the 
majority of cases cited by appellant merely serve to emphasize that the 
Commission's primary responsibility is the determination of whether the 





program proposals of an applicant contain suitable amounts of the several 
categories and types of programs So as to present a balanced format to the 
public in the area to be served by the proposed station. Naturally, in the 
course of so doing, the Commission must look at individual program pro- 
posals, as it did in the instant case. | 





This approach is demonstrated by the Commission's decision in the 


Petersburg case cited by appellant, subsequently affirmed by this Court# 
In this case one of the applicants designed its programs to serve its entire 
service area and was therefore preferred over another |applicant who 

4 Petersburg Television Corp., 10 RR 567, aff'd per curiam, Southside Virginia 


Telecasting Corporation v. Federal Communications Commission, 97 U.S. App. 
D.C. 180, 228 F.2d 644 (1955), cert. denied, 350 U.S. 1001 (1956). 
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designed his programs to serve a part of his coverage area while ignoring 
other parts. In Petersburg, of course, the Commission did not have to go 
into any program-by-program analysis to conclude that the one applicant 
would not, under its own program philosophy, attempt to serve a substan- 
tial portion of the area which would fall within the technical coverage of 
the station. The proposal in Petersburg which contemplated ignoring the 
needs of part of the public prevented the applicant from having a balanced 


program format serving the needs of all the people. For the appellant to 


cite the Petersburg case in this proceeding in support of its argument that 
qualitative evaluation of specific programs must be made is clearly a 
misconstruction of what the Commission did in that case. 

An analysis of the Commission's decision in the case of Sucesion 
Luis Pirallo-Castellanos, 16 RR 113, upon which appellant relies, also 


Bute 24 OS So 
serves to emphasize the error of appellant's argument. In that case the 


Commission stated, in connection with program comparisons, that 


Tn making this comparison, the Commission places primary 
reliance upon a balanced format containing suitable amounts 
of the several categories and types of programs. A program~ 
by-program comparison is considered of less importance in 
the decisional process because of the likelihood that program 
details will not remain constant from year to year during a 
station’s operating history and because the Commission be- 
lieves that attempted detailed comparisons of individual pro- 
grams would necessarily have the ultimate effect of substi- 
tuting the Commission's administrative judgment for manage- 
ment's operating judgment. 

*x * * 

"With respect to the percentages of time to be devoted to the 
various types of programs by each of the applicants during a 
typical week of operation, it is the Commission's view that 
so long as the amount of time devoted to the various categor- 
ies is not so sparse as to leave unattended the needs of the 
community and area to be served, local management must be 
free to exercise a large amount of discretion in the program- 
ming it projects." 

(at pp. 139-140). 


Following this statement of general principles, the Commission went on 
to find that the amount of time that some of the applicants proposed to 
devote to the various program categories was in substance so sparse 


as to leave unattended the needs of the community and area to be served. 
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This conclusion does not support appellant's contention that the Commis- 
sion, after finding the program formats of each applicant balanced so as 
to serve the various needs of the community and area to be served, went 
further and made a program-by-program comparison of the specific pro- 
grams proposed by the competing applicants. On the contrary, in Castel- 
lanos both competing applicants were found to be deficient in some respect 
insofar as a balanced program format was concerned. Neither the Exam- 
iner nor the Commission in the instant proceeding concluded that any of 
the applicants (except Unity) proposed to devote amounts of time to the 
various program categories that were so sparse as to leave unattended 


the needs of the Toledo area. In the absence of any such conclusion, there 


was no further requirement to compare the specific program proposals, 
since the Commission in the exercise of its expertise recognizes that 
there is no one exclusive pattern which shapes program balance and that 
applicants may often travel slightly different roads to arrive at the same 
objective. | 
As one may expect if one reads the numerous comparative cases in 
which the Commission has made lengthy analyses of various program 
proposals, one may find certain broad terms and transitional language 
which, when taken out of context of the decision as a whole, would indicate 
that the Commission did either more or less in one case) than it did in 
another. Thus, one may find language in a Commission decision wherein 
the Commission, in discussing specific programs, has noted that they con- 
tributed to a balanced program format. Conversely, it has held that ab- 
sence of a proposal to broadcast any specific program in a given program 
category has not detracted from the over-all balance of such a program 
format. This, of course, is precisely the type of program analysis the 
Commission made in the instant case. However, appellant has cited no 





decision of the Commission or of this Court which stands for the principle 
that, after analyzing the specific program proposals for the purpose of 
determining whether such proposals contain suitable amounts of the 
several categories and types of programs needed to make up a balanced 
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format serving the various needs of the community and area to be 
served by the proposed station, the Commission must go further and 
make a subjective critique of the different roads which the various ap- 


plicants may have traveled to arrive at the same objective of a balanced 
program format. 


A brief analysis of some of the cases upon which appellant relies 
in this connection will serve to emphasize this point. Thus, the oft-cited 
Johnston case® upon which appellant relies established no principle which 
conflicts with the Commission's action in the instant proceeding. In that 
case the Commission found that the successful applicant AGH eine nee 
policy of extending complete cooperation to all civic interests, not only 
by offering time without charge at good listening hours, but further by of- 
fering advice and assistance in preparing and presenting broadcasts" and 
that it had, in fact, carried such programs before. On the other hand, it 
found that the other applicant had no policy of affirmative assistance to 
public groups nor a past record of such activity. For this reason, among 
others, it afforded a preference to the former, which was subsequently 
affirmed by this Court.© However, in the instant proceeding, both the 
Examiner and the Commission concluded that the program policies of all 
the parties were equally commendable. Thus, the type of general pro- 
gram policy involved in the Johnston case is not here involved at all. 


Similarly, the lengthy quotation set forth in appellant's brief (p. 14) 
from Tampa Times, 10 RR 77, is inapposite in terms of the underscored 
portions which appellant attempts to here emphasize, since the Commis- 
sion in this proceeding did not evaluate the various competing program 
proposals solely on a statistical basis. As reflected by its decision in 
this proceeding, the Commission did look into the content and nature of 
the proposed programs and made an evaluation ina general over-all 


5 Johnston Broadcasting Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 40, 175 F.2d 351 (1949). 


: Johnston Broadcasting Co., 12 FCC 517, 524 (1947). 
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sense which is exactly what it said should be done in the Tampa a Times 
case. Nor does the Commission's action in the instant case conflict with 
this Court's decision in the Plains Broadcasting Compan case.’ In the 
Plains case cited by appellant, this Court held that the Commission could 
not make a comparative finding that the applicants had "a well rounded 
and balanced program service" without making any findings as to the type 
of programs which were being proposed. In the instant case, however, 
the Commission took over thirty pages of its opinion to make detailed 





findings by name, time, type and category as to the hundreds of pro- 
grams proposed by the applicants. Thus, it followed this Court's instruc- 


tions in the Plains case ‘eacinting by first making findings "upon what 
| 


the program proposals are. 


Nor does the Kentucky Broadcasting Corporation n case® lend sup- 
port to the arguments advanced by appellant in this proceeding. This 


decision merely upheld the Commission's right to award a preference 
where competing program proposals contain distinctive and marked dif- 
ferences. Appellant's implication that the Examiner's decision in this 
proceeding was similar to the Commission's decision in the Kentucky 
case is clearly erroneous, since in the Kentucky case the Commission 
first found the parties unequal on an over-all basis insofar as their pro- 
gram proposals were concerned, and then sought out certain programs, 
irrespective of their category, to assay the applicants' intention to serve 
local needs. In the instant case both the Examiner and the Commission 


found the parties equal on an over-all basis. 


Neither appellant's citation of the Enterprise Company case, 9 RR 
817, 9 RR 848(u) nor the WJR case, 9 RR 227, lends any persuasive sup- 
port to the arguments appellant advances herein. In the. Enterprise case 


7 plains Broadcasting Company v. Federal Communications Commission, 85 
U.S. App. D.C. 48, 175 F.2d 359 (1949). 


8 Kentucky Broadcasting Corporation v. Federal Communications Commission, 
84 U.S. App. D.C. 383, 174 F.2d 38 (1949). 








20 


the Commission found that one of the applicants had misclassified pro- 
grams, which left it without any discussion programs and that, therefore, 
its program proposals did not embrace as balanced an over-all program 
format as that of its competitor, a conclusion which was subsequently 
affirmed by this Court.2 In WJR, The Goodwill Station, 9 RR 227, the 
Commission originally gave one of the applicants a preference on the 
grounds that it had proposed to carry more live programming than its 
opponents. Upon petition for reconsideration, the Commission reversed 
this conclusion, stating that it should not have given the applicant a 
preference based on mere naked numbers. In the instant case, the Com- 
mission did consider the various program proposals advanced by all the 
competing applicants and it placed no reliance upon mere naked numbers. 
Moreover, the opinion of this Court in the Enterprise case cited by ap- 
pellant (Brief for Appellant, p. 21) upheld the Commission's compara~- 
tive analysis of the applicants in that proceeding and pertained mainly 
to a consideration of whether the Commission should have reopened the 
record for reception of evidence of new developments occurring after 


its decision. 


In some respects we must frankly admit that we do not understand 
precisely of what the appellant complains in its charges that the Com- 
mission has failed to make a proper comparison of the program proposals 
of the applicants. The Commission's decision contains over twenty-eight 
pages of discussion and findings in connection with the program proposals 
of each of the applicants, including a statistical analysis thereof and a 
description and general discussion of several hundred local programs 
proposed by the various applicants (Record, pp. 12, 498-12,527). Two 
and a half more pages of its decision are devoted to conclusions concern- 
ing these program proposals (Record, pp. 12,553-12, 555). 


9 - 
The Enterprise Company v. Federal Communications Commission, 97 U.S. 
App. D.C. 374, 231 F.2d 708 (1955), cert. denied, 351 U.S. 290 (1956). 
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We can find no decision of the Commission in a comparative pro- 


ceeding where it has, either from a quantitative viewpoint or from an 





analytical viewpoint, devoted more of its time and expertise to the pro- 
gram proposals of competing applicants than it did in this proceeding. 
Appellant admits that the Commission may properly refuse to decide 
whether a program proposing music of Bach is better than music of 
Beethoven or whether Howdy-Doody is more wholesome for children 
than Donald Duck. (Brief for Appellant, p. 16). An examination of the 
Commission's decision covering the program proposals of the various 





applicants reveals that it made every type of comparison short of this 
type of qualitative analysis, which appellant itself admits is not neces- 
sary and, indeed, would not be possible on the basis of the record. 


Til 


THE COMMISSION GAVE FULL CONSIDERATION TO WNYC'S 
PAST RECORD TO THE DEGREE THAT IT WAS Ee 
TO THE ISSUES IN THIS PROCEEDING. 





- Lakes has waived its right to present this issue to the Court. The 
Examiner specifically found that Lakes suffered neither credit or demerit 
for the past broadcast operation of Station WNYC and Lakes filed no ex- 
ception that conclusion. The Commission did no more andino less insofar 
as this criterion is concerned. (See 47 C.F.R. 1.154(a) in Appendix) 


Assuming, arguendo, that Lakes is not estopped, wel shall discuss 
the point upon its merits. Station WNYC is and. has been throughout the 
period in question licensed to the City of New York and that licensee is 
a complete stranger to this proceeding. Mr. Siegel, a 7. 3% stockholder 
of Lakes, is and has been a salaried employee of WNYC ares with 
management responsibilities. 

The character of WNYC as a non-commercial station, operated by 
a municipal entity, is basically determined by the City of New York, its 
licensee. The manner in which its licensee responsibility has been ful- 


filled is not in issue in this proceeding except insofar as the operation 
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the Commission found that one of the applicants had misclassified pro- 
grams, which left it without any discussion programs and that, therefore, 
its program proposals did not embrace as balanced an over-all program 
format as that of its competitor, a conclusion which was subsequently 
affirmed by this Court. In WJR, The Goodwill Station, 9 RR 227, the 
Commission originally gave one of the applicants a preference on the 
grounds that it had proposed to carry more live programming than its 
opponents. Upon petition for reconsideration, the Commission reversed 
this conclusion, stating that it should not have given the applicant a 
preference based on mere naked numbers. In the instant case, the Com- 
mission did consider the various program proposals advanced by all the 
competing applicants and it placed no reliance upon mere naked numbers. 
Moreover, the opinion of this Court in the Enterprise case cited by ap- 
pellant (Brief for Appellant, p. 21) upheld the Commission's compara- 
tive analysis of the applicants in that proceeding and pertained mainly 
to a consideration of whether the Commission should have reopened the 
record for reception of evidence of new developments occurring after 


its decision. 


In some respects we must frankly admit that we do not understand 
precisely of what the appellant complains in its charges that the Com- 
mission has failed to make a proper comparison of the program proposals 
of the applicants. The Commission's decision contains over twenty-eight 
pages of discussion and findings in connection with the program proposals 
of each of the applicants, including a statistical analysis thereof and a 
description and general discussion of several hundred local programs 
proposed by the various applicants (Record, pp. 12, 498-12, 527). Two 
and a half more pages of its decision are devoted to conclusions concern- 
ing these program proposals (Record, pp. 12, 553-12,555). 


9 The Enterprise Company v. Federal Communications Commission, 97 U.S. 
App. D.C. 374, 231 F.2d 708 (1955), cert. denied, 351 U.S. 290 (1956). 
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We can find no decision of the Commission in a comparative pro- 
ceeding where it has, either from a quantitative viewpoint or from an 


analytical viewpoint, devoted more of its time and expertise to the pro- 





gram proposals of competing applicants than it did in this proceeding. 
Appellant admits that the Commission may properly refuse to decide 
whether a program proposing music of Bach is better than music of 
Beethoven or whether Howdy-Doody is miore wholesome for children 
than Donald Duck. (Brief for Appellant, p. 16). An examination of the 
Commission's decision covering the program proposals of the various 
applicants reveals that it made every type of comparison short of this 
type of qualitative analysis, which appellant itself admits is not neces- 
sary and, indeed, would not be possible on the basis of the record. 


Til | 


| 
THE COMMISSION GAVE FULL CONSIDERATION TO WNYC'S 
PAST RECORD TO THE DEGREE THAT IT WAS ae 
TO THE ISSUES IN THIS PROCEEDING. 





_ Lakes has waived its right to present this issue to the Court. The 


Examiner specifically found that Lakes suffered neither credit or demerit 
for the past broadcast operation of Station WNYC and Lakes filed no ex- 
ception that conclusion. The Commission did no more and|no less insofar 
as this criterion is concerned. (See 47 C.F.R. 1. 154 (a) in Appendix) 


Assuming, arguendo, that Lakes is not estopped, we shall discuss 
the point upon its merits. Station WNYC is and has been throughout the 
period in question licensed to the City of New York and that licensee is 





a complete stranger to this proceeding. Mr. Siegel, a 7. 3% stockholder 
of Lakes, is and has been a salaried employee of WNYC charged with 
management responsibilities. : 

The character of WNYC as a non-commercial station, operated by 
a municipal entity, is basically determined by the City of New York, its 
licensee. The manner in which its licensee responsibility has been ful- 


filled is not in issue in this proceeding except insofar as the operation 
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demonstrates the experience and ability of Mr. Siegel in the field of pro- 
gramming and operation of radio stations. The Commission gave full 
credit in those categories. The Examiner made certain findings insofar 
as Mr. Siegel and WNYC's operation are concerned. The Commission 
basically adopted those findings except for the sentence noted by Lakes 
which the Commission deleted. This sentence was conclusionary and 
unsupported by the record and was properly deleted, and did not in any 
way materially change the relevant findings of fact. (Record, pp. 12,179- 
12,180; 12, 469-12, 470.) 


In its conclusions, the Commission acknowledged Mr. Siegel's ex- 
perience in full (Record, p. 12, 542) and stated that the relative strength 
of Lakes in this category was ". . . dependent, to a large extent, upon 
the experience of . . . Seymour Siegel. . . who has an impressive 
record of broadcast experience extending over . . . more than 20 years." 
The Commission noted that the decisional impact of this experience in the 
criteria of broadcast experience and integration of ownership with manage- 
ment was limited by the fact that Mr. Siegel "would devote only two days 
a week" to the operation andthe record lacked any assurance... that 
Mr. Seymour's [ sic] participation would take place in Toledo." These 
reservations are fully supported by the evidence of record. (Record, pp. 
12,538-12,539; 12,542.) 

Lakes cited WHDH, Inc., 13 RR 507, 569-570, as the classic ex- 
ample of the importance of broadcast experience. In that decision the 
Commission acknowledged that such experience may have been acquired 
through managerial employment in stations whose performance record 
has "no materiality to the proceeding."' Such is the instant case. 


Insofar as thé completely separate criterion of "past broadcast 
record" is concerned, the Commission's decision considered all stations, 
radio and television, with which any principal of any applicant had been 


associated in a position of licensee responsibility. WNYC was not ignored 


because it was located in New York but because Lakes had no connection 
with or responsibility for its operation. The citations of St. Louis Telecast, 
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Inc., 12 RR 1289 and Indianapolis Broadcasting, Inc., 12 RR 883, are 


completely irrelevant. In those decisions the Commission gave consid- 
eration to past operations which had been conducted by the applicants as 
licensees. The same principle governed the Commission's considera- 
tion of past operations in this proceeding. | 
The same WHDH case cited by Lakes as to the importance of broad- 
cast experience held that where four stockholders of an applicant owned 
11.08% of a licensee and one of them had been a general manager of that 
station in the same market, that the past broadcast record of that station 
was "of no probative weight" except as it might bear on the value of the 
broadcast experience secured in the operation. (WHDH, Inc. 13 RR 507, 


575). Mr. Siegel received credit for his impressive experience record. 


The limiting principle of a past broadcast record is succinctly de- 
lineated in Television East Bay, 14 RR 1, 60c, wherein the Commission 
stated: 


"Tn his decision the Examiner while discussing the past 
performance records here involved, charged those records 
under the experience factor to the principals of each/appli- 
cant who as employees were associated with those records 
in the positions of general managers of such Stations. It is 
the owners, not the general managers of broadcast stations, 
who are responsible for the performance of licensed broad- 
cast facilities and the Commission has too frequently made 
clear its position as to the abdication of licensee responsi- 
bility for it to require discussion here. We have here con- 
sidered these records only as they demonstrated the parti- 
cular experience acquired by the individuals involved, and 
for no other reason. Superiority of past performance of 
one over the other is of no materiality except as it would 
indicate more limited experience present in an applicant." 





The absurdity of Lakes’ contention may best be demonstrated by a 
brief consideration of the criterion of a past broadcast record, its pur- 
pose and validity. The Commission has stated in a long line of cases 
that a record of past broadcast performance is the most persuasive 
evidence than can be marshalled by an applicant that its promises will 
be fulfilled and to be relevant, "such past broadcast record must be 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
Commission's decisions and orders here under review should be af- 


firmed. 
While not argued on brief, appellant in its final prayer has re- 


quested that the Court, upon remand, require the Commission to re- 
open the record in this proceeding to take evidence concerning the pro- 


gramming which has actually been presented by Community since the 


Commission's granting of Channel 11 to Community. This request 
clearly has nothing to do with the appeal presented to this Court and, 
indeed, is predicated upon a presumption that the Court will reverse 
the Commission's decision and remand the case to it. In any event, 
even if this Court should reverse the Commission, the question of 
whether the record should be reopened to take in facts which may have 
occurred since the Commission's previous decision in 1958 can appro- 
priately be left to the Commission to determine. There is no need for 
this Court to anticipate such a question at this time. 


Respectfully submitted, 


THOMAS N. DOWD 


Pierson, Ball & Dowd 
1007 Ring Building 
Washington 6, D. C. 


Attorney for Intervenor, 
The Community Broadcasting 
Company 








APPENDIX 


§1.154 Exceptions; oral arguments. 


(a) Each exception to an initial decision or to any part of the 
record or proceeding in any case, including rulings upon motions or 
objections, shall point out with particularity alleged errors in the 
decision or ruling and shall contain specific references to the page 
or pages of the transcript of hearing, exhibit, or order if any on 
which the exception is based. Any objection not saved by exception 
filed pursuant to this section is waived. The exceptions should be 
concise and they will not be accepted if they contain argumentative 


matters or discussions of law. Lengthy excepts of testimony, when 


desired, shall not be contained in the exceptions but shall be set forth 
in an appendix [47 C.F.R. 1.154(a) (1958)]. [ Emphasis supplied] 
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2 
[Tr. 810] 


Anthony Wayne Television Corp. Docket No. 11090 
Toledo, Ohio ° 


The above-entitled matters came on for further hearing, pursuant 
to adjournment, before J. D. BOND, The Presiding Officer, in Room 1146, 
Post Office Building, Washington, D. C., at 10 o'clock a.m. 
APPEARANCES: 


(The same as heretofore noted.) 
* * ok 


, [Tr. 909] 
Mr. Dobin: ‘I now offer Exhibit 503-A, which is an annual report 


prepared by Mr. Siegel, himself, and is a summary of the activities for 
which he is responsible as a director of the Municipal Broadcasting System. 
Mr. Booth: ' Wayne has objected. This is quite parallel to the bro- 
chures and other material of Citizens which was stricken. Our objection 
is on the grounds of relevancy and materiality. 
Mr. Johnston: Valley objects to this also. 
Mr. Dobin: Mr. Examiner. 
The Presiding Officer: Yes. 
Mr. Dobin: We attempted in preparing this material not to have to 


sit down and reproduce what was contained in other 


[Tr. 910] 
material just to retype it. 

Now, there are long lists of the programs of Community being ad- 
mitted into evidence; long, long lists for many, many years. We have here 
a number of activities, the truth of which was attested to by Mr. Siegel. 

If it is stricken then I think I have the right to ask Mr. Siegel orally about 
all this material. I think that would be an utter waste of time. He is being 





(rr. 911] 
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called here for cross-examination. If he said anything that was incorrect 


he can be tested on cross-examination. 





But it seems to me the mere fact that a cover is on here, I will 
delete the cover; I am not interested in trying to puff the record, Iwill 
delete, if necessary, the picture of Senator Wagner. | 

But the material itself which he prepared and his report is all 
relevant to this experience. It demonstrates without question that his 
station, the station which he supervises, is an outstanding station. And if 
I am forced to I will try and put all this in orally. | 

Mr. Booth: That depends upon the grounds -- 

Mr. Dobin: That is right. 

The Presiding Officer: Lest there be confusion, I want a restate- 





ment of the grounds of the objections, and I will undertake to make my ruling 
sustaining them understandable. I am not disposed in the face of objections 
to encumber this record or myself or those after me to examine the fine 


print on these 37 


[Tr. 911] , 
pages of this brochure following immediately after a 35-page statement by 
Mr. Siegel, himself, about his qualifications and experience. And in order 
to have the record clear as to the grounds of the ruling, I would like again 
to have stated the grounds in support of the objection. i 

Mr. Booth: Irrelevant and immaterial. | 

The Presiding Officer: Are there other grounds urged? 

Mr. Dobin: I would like to respond to that one last time. 

Mr. Johnston: There are parts of it also that certainly are con- 
clusionary, although that isn't one of the objections Imade. | 

The Presiding Officer: I have indicated that it appears manifestly 
to be cumulative. | 

You may proceed, Mr. Dobin. 

Mr. Dobin: It seems to me this is a double standard. Community 


put in literally a big fat volume about its past operation and all the programs 
| 








[Tr. 911] 
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it has produced. All the other hearings we have ever had the existing 
operations are given extensive treatment to establish just what they have 
done. This is a report for a whole year condensed in, I think, a very brief 
number of pages. 

The amount of writing here is very brief. And I suomit that it 
would take a long, long time in oral testimony to put inthis. It seems 
to me it is not irrelevant at all. 

The Presiding Officer: Mr. Dobin, if I may interrupt for 


[Tr. 912] 
a moment: The past performance of broadcasting stations of licensees 
ordinarily are shown by a typical weeks programming. Do you have such an 
exhibit for this station ? 

Mr. Dobin: No. But it seems to me ifI put ina typical week's pro- 
gramming other people would feel I wasn't as forceful because it is a non- 
profit station. 

I have attempted to show the actual programs, themselves. If any- 
one wants to see a typical week I would be glad to show it to him. But I 
think it would not be too significant -- 

Mr. Dowd: While Iam not a party to the obj ection, Iam a party 
to the proceeding. I would like to note that Mr. Siegel's connection with 
this application, if successful, is extremely dubious. He may be a program 
consultant, but he will have no position of authority, he will have no voice, 
real voice, in the operation of the station. His only purpose was to furnish 
them with a pat program schedule which is already or will be in evidence. 

And the fact of what he did at WNYC just has no bearing or decisional 
significance, and I think it is contrary to the situation which would exist if 
WNYC were an applicant in this proceeding. 

Mr. Dobin: I will ask Mr. Dowd's remarks be stricken, they are 


not true, they are not in accordance with the evidence that will be offered 


in this case, and they are uncalled for at this stage of the proceeding. 





(Tr. 918] 


| 
1 


9) 
[Tr. 913] ! 
The Presiding Officer: We will not have a factual inquiry, gentle- 


Mr. Dobin: That is right. 

The Presiding Officer: It may be that there is misunderstanding 
about some of the things that Mr. Dowd may have said. I will not base my 
ruling upon the acceptance as facts the matters stated. | 

Mr. Dobin: As I understand it, Mr. Examiner, your ruling is based 
on the fact that the form of the presentation is not proper; is that correct ? 

The Presiding Officer: I will bring the record up to date, I had in- 
dicated that I would sustain the objection. I am not sure that I yet have. 

I agreed to hear you further. I am disposed to and I do now sustain 
the objections to Exhibit 503-A, which has been described heretofore in 
the discussions and in the record. In my opinion, the document is not 





competent evidence to prove any matters therein stated as facts or proba- 
tive value to the issues in this proceeding. And even if it were such evi- 


dence, such facts would be needlessly cumulative. 


* * 2 * 


[Tr. 917] 
Mr. Dobin: I now offer Exhibit 503-B, which constitutes the pro- 


gram scheduled for one month, under the signature of Mr. Siegel for WNYC. 


Mr. Smith: Two months. | 
Mr. Dobin: Two months, correct. | 
The Presiding Officer: It appears that this offered exhibit is ob- 
jected to by Valley and Wayne. | 
Mr. Johnston: Yes. Valley objects to it as irrelevant, | 


‘ [Tr. 918] 
cumulative. 

Mr. Booth: Wayne objects on the ground it is irrelevant 

material, even more so than the preceding exhibit. | 








[Tr. 918] 
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Mr. Dobin: May I make a very brief statement? © 

The Presiding Officer: Let me precede your statement with the 
comment that the offered exhibit consists of a bound pamphlet, 32 pages, 
plus the inside and outside covers, which are about four by eight inches 
each, and rather extensively filled with printed information, much of it in 
very fine print. 

Now, Mr. Dobin, do you wish to make some statements of arguments 
other than those which prevailed against receiving the preceding exhibit ? 

Mr. Dobin: First, I will amend my offer to offer only the program 
schedule, itself, starting on page 2 through page 28. In other words, the 
cover and anything else will be deleted, no offer is made. 

The material starts Saturday, January 1st, and it will stop at the 
last program on February 20. 

I may say, Mr. Examiner, I think this is most relevant, and it is 
neither extensive or cumulative in any manner. You commented before 
on the desirability before of offering a composite week, So to speak. 

The Presiding Officer: Excuse me. I didn't recall that I said 
desirability of offering -- 

Mr. Dobin: Well, the relevance. I pointed out that 


[Tr. 919] 
frequently such a document is offered to establish the past operation of 
‘ the station. 
We feel that giving you the whole program schedule for two full 


months, the Commission is placed in the best position of deciding whether 
there is overall program balance. This is not just picking out types and 
arguing from types. These are programs, themselves. If it is in balance, 
if it is not in the public interest, if there is something wrong with these 
programs, the Commission can decide it. On the other hand, if the material 
shows it is in the public interest, and Mr. Siegel is a good broadcaster, it 
will establish that fact. 

He will be here for cross-examination. There is no possible way 





‘[fr. 920] 
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of demonstrating the actual programming for a short period of time other 
than by giving an exact program schedule as is done in this material. 

I submit that now with certain extraneous material, possibly ex- 
traneous, having been deleted, it is a completely relevant and material 
document. | 

The Presiding Officer: The offer is modified to extend [only to 


the program material commencing on page 2 and ending on page 28 of the 


document. By whom was this document prepared? 
Mr. Dobin: By Mr. Siegel, verified by Mr. Siegel. 
The Presiding Officer: At what point in his testimony? 


| 





Mr. Dobin: I will try to find it for you, sir. | 
Page 6 says there is also attached hereto copies of the master 


[Tr. 920] 
work bulletin issued by Municipal Broadcasting System which reflects 
the specific programming furnishing individual months, Exhibit 503-B. 

The bulletin itself on the page I have withdrawn shows that it is 
under the signature of Mr. Siegel. That is page 6, lines 29 to 33. 

Mr. Booth: His signature doesn't look like that shown on page 27 
of Exhibit 503. | 

Mr. Dobin: It doesn't, as a matter of fact -- sure, it does. Ask 
him about it. | 

Mr. Dowd: Mr. Examiner, I am wondering -- I am appalled at the 
thought that with seven parties whose program schedules are materially 
concerned in this hearing that we must be concerned with the programs of 
WNYC, in: spite of the fact that I have been accused of misstating Mr. 
Siegel's importance I will point out that the exhibits show that he is now 
less than a one percent stockholder, that he has subscribed to what may 
be as much as seven and a half percent, or five percent, the exact ratio 





is not yet known. | 
But that in any event the programming of WNYC is not going to 
become a decisional point in this case. This man is not the licensee of 


WNYC, he holds the position of manager of that station. | 








[Tr. 920] 
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I would, for one, would be perfectly willing to stipulate that WNYC is 


operating in the public interest. 


[Tr. 921] 

Mr. Dobin: I would like to reply to the comments. 

One, Mr. Siegel is a very important part of the applicant. Many 
of the exhibits, in fact the program proposal itself is under his signature. 
The manning tables are under his signature. In other words, he is not an 
interloper put here for window dressing, but has had a major role in the 
preparation of plans. 

The Presiding Officer: Well, the plans will demonstrate their 
intrinsic value. What will he have to do with the fruition and relation of 
those plans? 

Mr. Dobin: I said before he is a director, member of the executive 
committee and executive vice-president. He proposes to devote two days 
a week to the operation of the station. Will on2 continuing basis supervise 
the preparation of the programming, particularly the public service pro- 
gramming. 

He has a continuing role. And if he is a bad broadcaster the Com- 
mission will be very entitled to find that our applicant is a poor choice. 
And if he is a good broadcaster, as we claim he is, then the Commission 
will be required to find that we are a good choice. 

We rely heavily upon his background and experience, both in AM 
and television. He has produced television films as well. He has prepared 
our manning tables, worked on our budget, on our equipment, the program 
proposal is under his signature, and these programs of WNYC are his 


selection. 


[Tr. 922] 
There is no supervisor over him other than the Mayor of the City of New 
York. And the Mayor of the City of New York dces not pick the programs, 
his testimony says So. 





[Tr. 923] 


9 





You cannot at this juncture or posture of the case decide that his 
past experience is of non-decisive importance. I say you need the whole 
record. Certainly you will find ultimately that it is of great decisive im- 
portance. : 

The Presiding Officer: My ruling is that the offered Exhibit 503-B 
is not competent evidence to establish the material facts of significance to 
a decision in this proceeding. And being such, the objections = sustained 
and it will not be considered. i 

Mr. Dobin: The record will note my offer of proof of Exhibit 503-B. 

The Presiding Officer: Pursuant to the agreement previously indi- 
cated, the rejected document is a part of the record and will be deemed to 
be the equivalent of an oral offer of proof for all purposes. ! 

Mr. Dobin: I offer Exhibit 503-C, which is a small brochure pre- 
pared by Mr. Siegel and verified by him, showing the manner in which he 
has developed an educational institute of the air on station WNYC. 

The Presiding Officer: This document, objection is made to it. 
Shall I assume that the objections are of like tenor as those stated in 





connection with the preceding two exhibits? | 


[Tr. 923] | 

Mr. Johnston: As far as Valley is concerned. | 

Mr. Booth: Yes, sir; irrelevant and immaterial. 

Mr. Dobin: I might say it is a very short document. It seems to me 
if we are prevented from showing how one of the mainstays of the applicant 
has developed an AM programming in the past, himself, then the removal of 
such evidence is highly prejudicial. | 

Mr. Dowd: Could I ask a question so that the record will be clear, 
Mr. Examiner. of Mr. Dobin? ! 

It is my understanding from Mr. Dobin's argument that this is 
offered for the purpose of showing that Mr. Siegel, as a principal or as the 
one primarily responsible for the programming of this proposed station, 


has created similar type programs in his operation of WNYC. 








[Tr. 923] 
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Mr. Dobin: No, of course not. You note the first part of my state- 
ment is completely contrary to the evidence already introduced by Mr. 
Reichert, in which he said that the program proposal of the applicant was 
prepared before Mr. Siegel became connected with the applicant corpora- 
tion. That was the reason why I tried to offer section 4 of the original 


applications so you could find that out. But you objected. 


The statement is wrong. 

The Presiding Officer: The objections to Exhibit 503-C are sus- 
tained. That exhibit is not competent evidence of the facts sought to be 
proved, the materiality of which we do not 


[Tr. 924] 
now determine. 
Mr. Dobin: Will the record note my offer of proof of Exhibit 503- 
C? 
The Presiding Officer: The record will so indicate. The document 
will be in the record and will be deemed to serve the purposes of an offer 


of proof. 
* ae 


[Vol. 20] October 13, 1955 


* * 


[Tr. 1496] 
Mr. Booth: I offer in evidence Exhibit 623, the direct testimony 


[Tr. 1497] 
of Allen L. Haid, and Exhibits 623-A, 623-B, 623-C, and 623-D, which 
are portions of the direct testimony in Exhibit 623. 
Mr. Dowd: I would like to have Mr. Booth state the relevancy of 
Exhibit 623 in its entirety. 
Mr. Booth: This is offered for a number of purposes, Mr. Exam- 
iner. First, two of the applicants here, namely, Community and Unity, 





‘[Tr. 1498] 
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are owners and operators of AM stations in the Toledo area, and in their 
written direct case which has been received in evidence, they have offered 
and have had received extensive information concerning the past operations 
of those stations. 

If that past operation is to have any meaning, we must have some 
standard by which to weigh that past operation; and the only standard that 
I know of is the operation of other stations in the area. : 





I don't mean to argue the merits, but I cite this to illustrate my 
point. You look at the operation of WTOL, for example, the number of 
public service or sustaining programs which they have broadcast throughout 
the years as they have set forth and described in detail, the number of an- 
nouncements and programs broadcast during their composite weeks, the 
testimony of witnesses concerning the activities of WTOLon behalf of vari- 
ous organizations, and it is possible to conclude that the operation of WTOL 


has been outstanding. | 
[Tr. 1498] i 
However, if you have the operation of another station in the area 
with which the operation of WTOL canbe compared, it would be impossible 
to reach the conclusion that the operation has been outstanding. In fact, 
the conclusion may very well be that it is other than outstanding. 
In other words, the purpose of this insofar as it relates to the AM 
operation policies and the method of handling AM programming is con- 
cerned, is directed towards the past operation of Stations WTOL and WTOD. 
With respect to the material on television, it is offered for a number 
of purposes. First, Citizens has in its written direct case an attack upon 
the operation of WSPD-TV by Mr. Duschinsky, and Citizens has stated in 
its direct case that one of the reasons it has applied for a television station 
is because the existing station in Toledo carried no public service or very 





few public service programs. 
Second, it has been recognized by some of the applicants, but not 
all of the applicants, that this television station which is being requested 
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in this proceeding will not be the only television station in Toledo, but 

will be at least a second commercial station and it may be a third or fourth, 
depending on what is done with the construction permits which are outstand- 
ing and the educational television application. 


So for the Examiner and for the Commission to properly 


[Tr. 1499] 
weigh the program proposals of the various applicants in this hearing, they 
must have further evidence concerning the operation of the existing station 
and the needs of the community in order to determine which of these appli- 
cants would best serve the needs of the community. 

Mr. Paul: Mr. Examiner, following Mr. Booth's rationale, before 
you could grant any television station or any radio station you would have 
to look at the network policies of all the radio stations and television sta- 
tions which serve that area, and to me that is unthinkable. 


Mr. Dowd: I might say this is a most unique argument, because I 


have no concern over a comparative hearing with WSPD, AM or TV, and if 
they were willing to put their license on the line, I would be glad to compete 
with them on behalf of Community. 

But to the best of my knowledge, WSPD-TV or WSPD are not parties 
to this proceeding. We do not have a question of comparative qualifications. 
My objection to it, in order to answer Mr. Booth's argument, is not concern 
over what implications might be drawn from such a comparison, but, to the 
contrary, the fact that I think it is a completely invalid standard. Even if 
we were to prove that Community was (1) superior, or (2) inferior, to 
WSPD-TV, I don’t know what decisional significance it would have in this 


case. 


[Tr. 1500] 
Mr. Booth: The decisional significance is the importance which 
should be attached or should not be attached to the past operation of WTOD 
and WTOL and their past experience in operating a radio station in the 
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area, which we must recognize has been in the past one of the factors used 


by the Commission in comparing qualifications of applicants. 

The Presiding Officer: Do you know of an instance in which the 
Commission has given comparative consideration to the operation by an 
applicant with the operation by a non-applicant in order to ascertain the 
applicant's comparative qualifications? Is there precedent for that 2 ? 

Mr. Booth: There are cases, Mr. Examiner, in which the Commis- 
sion has spelled out the doctrine that if one of the applicants is the licensee 
of a station in the community and that station has done a good job of serving 
the public interest, that applicant should be preferred over a newcomer. 

The Presiding Officer: I am aware of that. That doesn't respond 
to the question I asked. Would you address yourself to that ? 

Mr. Booth: I thought I had. I am sorry. | 

The Presiding Officer: Are you aware of precedent for the proposi- 
tion that to determine whether or not an applicant has done a good job you 
should compare what he has done to what has been done in the community 





by others 


[Tr. 1501] 
not a party to the proceeding ? 

Mr. Booth: No, sir, I am not, but it is my position you have to have 
some standard to determine whether an applicant has done a good job or not. 
I must admit that I have not been a party to a hearing in which evidence 
such as this has been offered for the purpose that this is being offered here, 
but I think the mere fact that it has never been done before doesn't mean 








that it is inadmissible. 
The Presiding Officer: In your last statement you are correct. 
Mr. Dobin? | 
Mr. Dobin: I know of no case, either, which is squarely in point, 
but we have two areas which are related. The Commission in recent years 
has changed its renewal procedures to require all stations in the same com- 
munity to come up for renewal at the same time, just so that it could compare 
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all stations at the same time, and they said so in their order adopting the 
new rules. The impact of that is clear. When Station A has one kind of 
programming and Station B has another, the comparison is relevant. 

Up to this time, to my knowledge, in a renewal proceeding itself, in 
decisions they have never adverted to what use they have made of this com- 
parison, but they stated expressly they intend to make such use and, as a 
matter of fact, they look to all the stations in a whole State to take a look 
at 


[Tr. 1502] 
the operation. 


Further, there has been a series of cases where they have con- 


sidered what other people in the community are doing. Sometimes they 


have said it is immaterial and sometimes it makes a difference to them. 
For example, in the horse racing case they said that because the whole 
country was doing it, we are going to consider that in connection with a par- 
ticular renewal, and set aside a denial of the license of WTOX to institute 

a general investigation of the whole country. 

I quite agree that never before has anyone offered an AM schedule 
of another station in the community to establish what we are trying to es- 
tablish here, but talking about the AM now, I do agree that for the Exam- 
iner and the Commission to evaluate the performance of a station in a 
specific community in terms, not of whether they meet the minimum re- 
quirements, because we can see they got their renewals, but the Commis- 
sion said merely getting a renewal doesn't evaluate your program perform- 
ance, and you may still go into the performance to find out on a comparative 
pasis how good it has been. The Commission is not able to evaluate what 
the potential of a whole community is in terms of service until it sees what 
some other people are doing. 

That might not be determinative. In other words, the mere fact that 
WSPD had a poor performance, let us say, wouldn't excuse these people. 
But if WSPD has been able to 





| 
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[Tr. 1503] 
find the potential of the community for certain types of programming, then 
it seems to me that is relevant. | 

It may be, for example, that the other licensees. would say, "Be- 
cause they did it, we didn't want to." But that would be something for them 
to put in in surrebuttal. | 

The fact is, it is relevant to evaluate their performance, to look at 
what the others have done. : 

As I say, that is exactly the basis of making the renewal procedure 
the way it is. When WSPD comes up for renewal, these other people come 





up at the same time, and the Commission has intentionally made that be 
the case because they want to read all three program services at the same 
time. i 
The Presiding Officer: The last time they didn't renew them. 
Mr. Dobin: That is right, but there is a decision which says 
squarely that a renewal doesn't mean that you have satisfied everything 





you can do, but on a comparative basis you can take a look at it, 
The Presiding Officer: It is not a blanket blessing of all that is 
done. That was said in WWDC, I believe, among other cases. | 
Mr. Bergson: Mr. Examiner, there is one further point! First of 
all, I think Mr. Dowd has adequately stated the substantive points involved. 
I think as far as Mr. Dobin's argument is concerned, he pretty much ans- 





wered himself when ! 

| 
[Tr. 1504] | 
he said that the Commission compared all three of them when they got 
all three of them up for renewals and all three of them were granted. So 
there can't be any question as to the adequacy of their performance; and 
there is no question insofar as the Commission is concerned as to which 
has had a superior performance. : 

But there is a very serious procedural problem involved here. 
What you are being asked to do now is to suspend this comparative 
| 
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proceeding, which involves seven applicants, and go off on a little junket 
in which you are going to engage in a subsidiary comparative proceeding 
involving two of the applicants here and a third party which is not an appli- 
cant, a third party whose representatives are not before you and are not 
subject to any type of interrogation. 

There is no explanation whatsoever of these various exhibits 
which are offered. They include a tremendous amount of opinion evidence, 
a tremendous amount of representations in the nature of sales talk. There 
are no supporting documents to indicate the accuracy of these tabulations 


and conclusions. 


What are we going to do? God knows, this hearing has been going 


on now for well over a year. Are we going to go off into another hearing 
for another six or eight months on a subsidiary and what I believe to be 


an entirely irrelevant matter? 


[Tr. 1505] 

Mr. Dowd: I would point out that there are two stations operating 
in the community which are parties to this proceeding, and certainly there 
is a comparison and properly a comparison between the operations of those 
two stations. But I think this is not only unique, as has been conceded by the 
proponents of it, but it is absolutely fantastic that we can now have compar- 
ative qualifications between parties and non-parties, because certainly that 
is what this is going to get into. 

After it is proven that either WTOD, WTOL, or WSPD has the better 
or worse service, I don't know what possible effect it could have on this 
decision, since WSPD is not a party to it. 

The Presiding Officer: Mr. Dobin? 

Mr. Dobin: I would like to answer the last question. If it is found 
that WIOL has had a superior program to WSPD, then I think the Commis- 
sion could properly find there is no question that its past performance has 
been wonderful, because it apparently has taken the greatest advantage of 
the potential for programming in Toledo. 
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On the other hand, if it is found that WSPD-AM has had/superior 
programming, then the Commission may well say that "while we have found 
in the past that WTOL has met the minimum standards of the public interest, 
we find now that they haven't done everything possible in the community; 


and in terms of 


[Tr. 1506] 


evaluating what preference to give them for their past performance, we 


find an adverse factor -- that while they have met the minimum standards, 





they have not done what some other people have done, an outstanding job." 
Then the weight to be given to that is what the Examiner is going to 
do in this case ultimately and what the Commission will do. We will argue 
one way and they might argue another. This is a relevant factor in deter- 
mining how good have these two stations been in the past. Can you do it by 


just looking at what they did, or is it appropriate to look at what the others 


have also done in the same community ? | 
The Presiding Officer: Would your argument be equally applicable 
to other broadcast stations whose signals reach in to Toledo? | 
Mr. Dobin: I would say there is a clear difference in terms of using 
radio as a medium for local expression. If someone were able to establish 
that across the street or across the river there is another station, like 
Minneapolis-St. Paul, and that they serve each other interchangeably, I 
would say the same thing holds. | 
On the other hand, this would be the difference between transmission 
service and reception service, which the Commission has talked about in 
the main studio problem. So long as all the people are competing equally as 
media of local expression, it would be relevant. On the other hand, if it 


[Tr. 1507] 
is just a signal coming in from a strange city, I would say you; should prop- 


erly exclude it. | 
Mr. Bergson; Mr. Examiner, in his most recent argument Mr. 


! 
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Dobin talks about making 2 comparison between WSPD and WTOL and 
WTOD past performance for purposes of determining what preference -- 

I quote "what preference" -- shall be given to the applicant. Is he talking 
about a preference as between WSPD and these applicants, or is he talking 
about a preference between these applicants and the other competing appli- 
cants in this proceeding, none of whom have any record of a prior perform- 
ance and therefore cannot be judged? I think it shows how utterly ridiculous 
this proposal is. 

Mr. Booth: I submit, Mr. Examiner, carrying Mr. Bergson's argu- 
ment to its conclusion would then mean that all applicants without a past 
record of performance in the community automatically would be denied, so 
that it is meaningless. 

Mr. Bergson: That is not what it means at all. 

Mr. Dowd: If the Commission makes a finding upon proper evidence 
before it that the existing stations have either ignored or failed to recognize 
the public service needs, there is an advantage to the newcomers, and you 
stated it so yourself. I stated the premise that the past operation is not 
material. It is merely that your standards of comparative values, as they 
are being attempted here, are improper. 

The Presiding Officer: The exhibit under consideration 


[Tr. 1508] 
and its subordinate parts consist of 36 pages of mimeographed material 
which I believe have been adequately described in the discussion to indi- 
cate that it is a compilation of information about the broadcast service 
offered by Toledo stations WSPD and WSPD-TV, as well as the program 


service proposed to be offered in some instances by those stations. 


The court has said in some cases that comparative consideration 
is necessarily 2 tedious chore, and I don't say the court used those words. 
In the Johnston-Beach and associated cases, and the Democrat Printing 
Company cases, the language of the court created some apprehension that 
an almost endless search as to program services might be entailed in 
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comparative proceedings of this nature. In other decisions the court 
doesn't indicate that it was intended to require that the Commission under- 
take that which is from the practical standpoint almost impossible. 

What is here undertaken by this evidence offered in rebuttal at this 
phase of the proceeding is to provide a substantial mass of detail information 
on the broadcast service or services of another station in Toledo, owned 
and operated by someone not a party to this proceeding. The argument is 
made that it is necessary to have that evidence in order to have a compara- 
tive standard to evaluate the qualifications of the two Spores in this 
proceeding who are Toledo broadcasters. 





[Tr. 1509] 

I may have overstated the argument. That is, it is not necessary 

but it is urged that it is proper that such evidence be received and con- 
sidered. 
I don't know, because I have not examined the evidence, ‘how many 

radio broadcast stations there are in Toledo. 


Mr. Booth: Mr. Examiner, at the time covered by the evidence 
offered by both Community and Unity, there were only three AM stations 
in operation in Toledo: WTOL, WTOD, and WSPD. Within the last year 
or 14 months a new station, WOHO, has started operation, but that was only 
during a very limited period of the time covered by the evidence offered 


by both Community and Unity in their direct cases. | 
The Presiding Officer: Now I do know so far as AM radio facilities 
are concerned, and accepting as correct Mr. Booth's statement. 
I don't know, and by prior questions I indicated I don't believe I 
should be required to know, how many other stations place primary service 
signals in Toledo and thus provide broadcast service there, but I do recog- 
nize, aS was pointed out, that a distinction exists between locally originated 





service and programs transmitted from outside sources. : 
In scanning the offered exhibit, I did not observe that it purports to 

limit itself only to the type and character of service which it locally 

originated and transmitted for | 
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[Tr. 1510] 
local interests. Is that adverse comment incorrect, Mr. Booth? 

Mr. Booth: I believe the statement is correct, andI might say the 
reason for it was that WTOL, Community, did not limit their direct case 
only to programs originated locally, but also included descriptions of net- 
work programs which it had broadcast during the years 1952, 1953, and 1954. 
For that reason we also included some material of that nature in this particu- 
lar exhibit. 

The Presiding Officer: It is my opinion that the objections to the 
offered exhibit should be sustained. It is my opinion that the record which 
ultimately will be compiled for consideration here will include an abundance 
of material without this document or this series of documents, upon which 
to reach a sufficiently accurate assessment of the past performance qualifi- 
cations of the broadcaster applicants. I mean a sufficiently informative 
judgment on that matter to exercise the judgment which is called for in 
this proceeding to assess to or against those broadcaster applicants a 
reasonably accurate charge or credit for what they have done, for the 
purposes of this proceeding. 

I believe it would not only encumber the record with what is here 
offered, but would evoke responsive and counter-evidence offers of intol- 
erably enormous proportions, proportions entirely inconsistent with the 


purposes which must be 


[Tr. 1511] 
served in this proceeding. 
For these reasons Exhibit 623 with subordinate parts, 623-A 


through 623-D, will not be received in evidence. The objections to the 
exhibits are sustained. 

(WHEREUPON, WAYNE EXHIBIT NOS. 623, 623-A, 623-B, 623-C, 
AND 623-D WERE REJECTED.) 

Mr. Dobin: Mr. Examiner, I would like to point out respectfully 
that your mention of Democrat Printing as an authority is erroneous, in 
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that Democrat Printing leads to exactly the opposite result. In other 
words, Democrat Printing holds that WIOL's license would have been 
modified so that part of its service area would have been deleted, and 
the Commission is required to consider the other services in the area 
which are in competition with WTOL. | 
You hold here that where other people are trying to evaluate WTOL's 
performance, that very same consideration should not be undertaken. It 
seems to me that you reach a contrary result. Certainly Democrat Print- 
ing understood the enormous nature of the study that would have to be un- 
dertaken, and yet it said the Commission is required to consider the other 
services in the area. | 
The Presiding Officer: You did not understand me to say what I 
intended to say when I referred to the Democrat Printing Company case. 
I had thought and I do still think I have some familiarity with the case and 
its holding. I cited it ! 
[Tr. 1512] 
as one among several cases which had caused apprehension in some quar- 
ters that almost endless searches into evidence of this character might 
have to be undertaken in order for the Commission to perform its function. 
Did I miscite the case? i 
Mr. Dobin: No. I apologize. I didn't understand. 
In view of what you say, I point out that while consternation cer- 





tainly was caused in the Commission by Democrat Printing, and while the 
Commission has tried to limit it by saying if someone wants to raise the 
Democrat Printing issue of the other services they have the burden, when 
they ask for it they get it, and the Commission does permit the record to 
be encumbered, maybe, with this other material. | 

In other words, we say we stand in the position of those who are 
raising the Democrat Printing issue. We didn't come in and say that they 
have to make a showing of the other services in the area. We have under - 
taken that and have done it. We say, therefore, you improperly limit us 
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when we have undertaken the burden of coming forward with the evidence 
which the Commission recognizes as proper under Democrat Printing -- 
wearisome though it may be. 

The Presiding Officer: I did not cite Democrat Printing as authority 
for my ruling. I merely mentioned it perhaps to indicate I was not unaware 
of the case. 

Mr. Booth? 


[Tr. 1513] 

Mr. Booth: I don't want my silence to indicate that I have waived 
any exceptions which I take to your ruling. In accordance with our prior 
agreements as to procedure, I tender as an offer of proof the documents 
marked as Exhibits 623, 623-A, 623-B, 623-C, and 623-D. 

The Presiding Officer: Very well. The record will include that 
statement and accordingly the documents will be in the record and will 
there constitute an offer of proof in accordance with our agreed procedure. 

Mr. Dowd: In view of the fact that Mr. Booth has made a tender 
of proof, I would like the record to note that there are also valid objections 
to this material upon grounds that it is not properly supported, and that 
we have never been offered the supporting documents; that it is replete 
with hearsay and self-serving statements, and a number of other valid ob- 
jections which go beyond the relevancy and materiality area. 

The Presiding Officer: I believe your point is well taken, Mr. Dowd, 
and I should state for the record, lest my prior ruling be circumscribed, I 
indicate that my ruling is based only upon a consideration of the total 


question, and I do not undertake to pass upon other matters that might be 


objectionable if my ruling here be incorrect. I simply do not pass on other 
objections which might be urged except the objection that was made having 
a total effect. 
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[Tr. 1514] 


Mr. Booth? 
Mr. Booth: In other words, your ruling is based solely upon 


relevancy and materiality, and not competence. 
The Presiding Officer: I have made no ruling on the competence 
question, which was not presented. | 
Mr. Booth: Thank you. I did want to make that clear on the record. 
Before leaving this question, I would like respectfully to submit that 
the admissibility of evidence in a complicated case of this kind can only be 





tested when the evidence is offered, and I believe that it is impossible to 
base your ruling and it is inaccurate to base a ruling upon an anticipated 
reply or other evidence which might possibly be received to counter this 
particular evidence. I believe you stated that was one of the reasons for 
your ruling, and I want just to make clear that I respectfully take issue with 
you on it. | 


| 


[Tr. 1515] ! 

The Presiding Officer: The hearing will be in session. | 

It was suggested in statements made off the record immediately 
prior to reconvening that some reconsideration might be in order insofar 
as the ruling previously indicated on the group of 623 exhibits extends to 
No. 623-D. Of course, Exhibit 623-D was excluded under the prior ruling. 

It has been pointed out that Exhibit 623-D purports to relate to 
public service programs and announcements by WSPD-TV in Toledo, appar- 
ently from July 1953 to August 1955. The document includes, beyond its 
cover page, 13 numbered pages, each having many lines and seven columns 
of various information. That doesn't indicate the substantive content of the 
exhibit. 

The matter is up for reconsideration. Mr. Dobin? 

Mr. Dobin: I would just like to state my position. It seems to me 
that the principle involved in the AM and TV insofar as they are involved 
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here is exactly the same. If reference can be made to the activities of 
someone who isn’t a party here to explain future actions of an applicant, 
in this case Citizens, it is just as relevant to look at the past to explain 
what an AM licensee has done in the past. 


My position is if you exclude one you must exclude the 


[Tr. 1516] 
other. If not, you are in an inconsistent position in your holdings. 

The Presiding Officer: That is the matter we are examining. 

Mr. Dobin: That is right. 

Mr. Dowd: I believe, Mr. Examiner, one basis of my distinction 
is that one of the grounds which was offered by the proponents of this 
exhibit was that there had been an attack by Citizens directly upon the 
programming of WSPD in a statement to the effect that there was no public 
service program carried. I believe insofar as that had a bearing upon the 
proposal of Citizens, this would constitute rebuttal testimony. 

The Presiding Officer: Could you be more specific as to where in 
the evidence who said what about the absence or presence of so-called 
public service programs ? 

Mr. Dowd: It is Mr. Duschinsky's statement, and Mr. Booth is now 
going to examine the case to determine exactly what the exhibit number was. 
I apologize for having a faulty memory. 

Mr. Booth: Mr. Examiner, Exhibit No. 305 is a statement by Walter 
J. Duschinsky concerning an investigation of the operation of WSPD-TV. 
Then there is testimony by Mr. Howard H. Rediger, the president of Citizens. 
I don't have the exhibit number here. I believe it is Exhibit 307, but Iam 


[Tr. 1517] 
not certain that that is the only exhibit in which it is mentioned. At least 
there is testimony by Mr. Rediger to the effect that because of the study 
by Duschinsky, or at least in part because of the study by Mr. Duschinsky, 
Citizens was organized and has made certain proposals to the Commission. 
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For example, as I recall, they have argued that one reason they 


propose so-called public service programs in the evening hours is that 
WSPD-TV has not done that. One reason they propose to bury back a 
portion of their profits into public service programming -- : 
The Presiding Officer: Excuse me, Mr. Booth. May I interrupt. 
I don't see in Exhibit 623-D any information which would show what, if 
any, evening hour programs or announcements were broadcast. Am I 
incorrect in that observation? | 
Mr. Booth: 623-D, as I recall, does not show the times|at which 
any announcements or programs were broadcast. | 
The Presiding Officer: What is the statement and exhibit citation 


which has been referred to -- I believe the exhibit is now before you -- 





containing the testimony of Mr. Duschinsky? | 
Mr. Booth: I don't quite understand your question, Mr. Examiner. 

I think the entire exhibit is directed toward a study conducted by Mr. 

Duschinsky in 1952 concerning extsting public service television program- 


ming in Toledo. 


[Tr. 1518] 

The Presiding Officer: May I ask, for convenience, to have a look 

at the copy of the exhibit ? 
It appears from the exhibit referred to that the witness there testi- 





fied by statement and stated, among other things, and apparently without 
objection, that "The station did practically nothing in the way of local public 
service programming," "the station" being a reference to WSPD-TV. 

At the risk of being shown wrong by the record, I would say if ob- 
jection had been made to that statement at the time, it should have been 
sustained for, among other reasons, the reason, What constitutes public 
service programming ? 

Mr. Paul: That is what I was going to bring up, Mr. Exhminer. 

The Presiding Officer: That issue is brought up by the Broadcast 
Bureau in every case which goes to initial decision and in which the termin- 


ology is employed. 
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Mr. Rauh: I might say, sir, in defense of Mr. Duschinsky's use 
of words, that I think the document as a whole makes that clear, even 
though I quite agree that the sentence itself doesn't. 

The Presiding Officer: Other statements are made in that Exhibit 
No. 305 which tend to challenge, in the "public service programming" field, 
the broadcast operations of WSPD-TV. 

That suggests’ one reason why I believe the substance of 


[Tr. 1519] 
the information purported to be set out in Exhibit 623-D is in a different 
category and is not subject to the same consideration as applied in the 
ruling previously made on the past AM broadcast operations. I have yet 
some misgiving as to the suitability in form and content of the offered ex- 
hibits to serve the rebuttal purpose which might be in order to be served 
by such information. 

Is there comment or suggestion on that ? 

Mr. Booth: Mr. Examiner, I submit that counsel in preparing a 
case such as this, a written case, has the task of guessing or anticipating 
what objections will be made to exhibits. For example, yesterday and the 
day before, exhibits were rejected after objection had been made on the 
ground, in part, that the exhibits were too detailed. On the other hand, when 
we attempt to simplify exhibits as much as possible, we are met with the -- 

The Presiding Officer: Mr. Booth, do you have some comment on 
the specific question at hand? If you do, address yourself to that, please. 

Mr. Booth: Yes, sir. That is what my comments were addressed 
to, and I am sorry if it wasn't apparent as yet. 

The Presiding Officer: Make it more apparent sooner, if you 
please. 

Mr. Booth: I know of no other way that this material could have 
been presented than in the form in which it is presented. 





| [Tr. 1521] 
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[Tr. 1520] | 
The Presiding Officer: Is it offered for any purpose other than the 
rebuttal purpose which I have indicated may render it admissible ? 





Mr. Booth: Yes, sir. It is offered for the purposes I stated this 
morning. It is not restricted to the discussion at this afternoon's session. 
The Presiding Officer: Could you briefly restate those purposes ? 
Mr. Booth: Mr. Examiner, I will attempt to, but I would like to 
have it clearly understood that in restating it, the statement I made on the 
record this morning would be controlling in case there is conflict. 
The Presiding Officer: Then your statement now would be useless, 
if made with that limitation. | 
Mr. Rauh? 
Mr. Rauh: I think I have a note here, because it is a matter of 





considerable importance to us. There were two reasons given for this as 
distinguished from WTOL-WTOD. The first was that Citizens had attacked 
WSPD-TV on the ground of very few public service programs, and this 
was in rebuttal; and secondly, this was further evidence of operation of an 





existing station, and therefore of the needs of the community. | 
I personally feel on relevance it is admissible under 


[Tr. 1521] 
both. That is why I started this hassle which is going on now, at the 
luncheon recess. | 

On the question of the form of it, I personally would support Mr. 
Booth, with only the thought that they should turn over to us the work 
sheets so if we want to prepare rebuttal it would be possible. It seems to 
me in view of the fact that he has gone this far, it might be fairer to let it 
go in this way. If he would only turn over the work sheets to the different 





ones of us who want to examine them, that might solve the problem. 

The Presiding Officer: The ruling previously made as to Exhibit 
623, 623-A, 623-B, and 623-C will stand. The ruling as to 623-D is 
withdrawn. The objections to Exhibit 623-D which were addressed to the 
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grounds previously discussed are overruled. It is my opinion at this point 
that the material in the exhibit does supply information or may supply 
information of materiality to matters at issue here by way of rebuttal. 

I don't limit my ruling to a consideration of the document only for 
the rebuttal purpose indicated. It is my view that it is admissible for 
materiality on both grounds as restated by Mr. Rauh. 

In making the earlier ruling, I pointed out it was based on consider- 
ation of the total question. Now reconsidering it, are there other objections 
than those which I have 


[Tr. 1522] 
indicated as having been overruled to Exhibit 623-D? 

I hear none. Exhibit 623-D is received in evidence. 

(WHEREUPON, WAYNE EXHIBIT NO. 623-D WAS RECEIVED IN 
EVIDENCE.) 

The Presiding Officer: Mr. Booth? 

Mr.Booth: In view of your ruling on 623-D, I must now ask you 
to reconsider your ruling on 623-C, as the statements of the witness in 
623 -- specifically the statements on page 3, lines 9 through 15, and on 
page 4, lines 7 through 12 -- show that 623-C, pages 1 through 7, even 
though headed "Proposed Program Schedule," is essentially the operation 
followed in the winter and spring of 1955, and that the following pages, 
consisting of five pages of narrative material -- 

Mr. Dowd: I find no reference on page 3. 

Mr. Booth: Excuse me, please, just a minute. 

-- are based upon and are actual descriptions of programs which 
WSPD-TV has broadcast in the past. The explanation is made that these 
programs broadcast in the past are intended to be broadcast in the future, 
and for that reason the first page of this narrative statement is headed 


up, "Statement with respect to program data land plans of WSPD-TV." 
The Presiding Officer: I will say, first, that the ruling will be 


reconsidered and reversed insofar as the 
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[Tr. 1523] 
statements made in Exhibit No. 623 pertain to the now received 623-D. 
Mr. Rauh? | 
Mr. Rauh: We object most strongly to Exhibit 623-C and the refer- 





ences to that in 623, on the simple proposition that it is not the best evi- 
dence of past performance. To talk about what you are likely to do in the 
future because you think you did that in the past is not the way to prove 
what you did in the past. They had’access here to the past performance of 
WSPD-TV. They put it in in 623-D. What they are putting in here is hypo- 
thetical and not the best evidence. I strongly object to it. | 
Mr. Booth: Mr. Examiner, there is no rule which requires the 





best evidence in a proceeding of this sort, nor is there a rule which says 
this is the best evidence. The accuracy of this evidence can be tested by 
Mr. Rauh if he desires to do so. | 
Mr. Dowd: First of all, I would like to note a correction. I do 
not find on page 3 any reference to 623-C. | 
Mr. Booth: There is reference on page 4 to 623-C andito 623-A, 
and you have then to look back to page 3 to see the reference to 623-A. In 





other words, the two must be read together. | 
Mr. Dowd: Page 3 refers to the AM operation. | 
Mr. Booth: That is correct, but page 4 says that 623-C 
[Tr. 1524] 
was prepared in a manner similar to that of 623-A; and 623-A is described 
on page 3. | 
Mr. Dowd: Mr. Examiner, I submit it says that the qualifying 
circumstances -- | 
The Presiding Officer: Gentlemen, are you dissatisfied with what 
I indicated was a very indefinitive ruling that consideration will be given 
to so much of Exhibit No. 623 as relates to the received Exhibit No. 623-D? 
Now I will make that explicit. Accordingly, Exhibit No. 623 is received in 
evidence, but will be considered only to the limited extent indicated. 


! 
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(WHEREUPON, WAYNE EXHIBIT NO. 623 WAS RECEIVED IN EVI- 
DENCE.) 

Mr. Rauh: No objection. 

Mr. Johnston: That would be only the last paragraph of the exhibit , 
as far as I can See. 

The Presiding Officer: Now, the reexamination of 623-C may be 
continued. 

Mr. Dowd: I was only pointing out that 623-C, which would be the 
explanatory statement, says this is a proposed future operation, and I don't 
think that by putting that in Mr. Booth could put the other parties to the 
burden of testing what has and has not been done. We are not questioning 
their good faith. If it was offered, it was offered for the sole purpose of 
showing what the service in Toledo 


[Tr. 1525] 
was, not what WSPD proposed for service, because the exhibit to which 
this would be directed in rebuttal referred to the past operation of WSPD, 
not to the future operation of WSPD. 

Exhibit 503, Mr. Duschinsky'’s statement, which has been previous- 
ly referred to, referred to a survey made in 1952. I fail to see that the 
future operation submitted in 1955 could be properly considered as rebuttal 
of that statement. 

Mr. Booth: Mr. Examiner, I stand by the statement I made before 


in which I referred to the explanations given by this witness on pages 3 and 
4 of Exhibit 623 as to the manner in which 623-C was prepared and what it 


purports to show. 

The Presiding Officer: Is it correct that Exhibit No. 623-C includes 
the proposed program schedule in detail and supplementary comments which 
were submitted to the Commission with the license renewal application of 
WSPD-TV? 

Mr. Booth: That is correct. 

The Presiding Officer: Is there disagreement with that ? 
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Mr. Booth: Yes, sir, to the extent that there is an explanation on 
page 4 that, even though this is headed up ''Proposed Schedule of WSPD- 
TV and Proposed Programming," it is based upon the operation of the 
station in the past, clearly set forth and described on page 4. So I think 
you have to have that understanding before you can say that this does not 
relate to what has gone on in the past, but relates | 
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only to what is proposed in the future. 

The Presiding Officer: I asked a question and I thought I ES an 
unequivocal answer to establish, which is now not clear in my mind, whether 
this Exhibit No. 623-C is or is not a copy of that which is filed with the 
renewal license application by WSPD-TV. | 

Mr. Booth: Yes, that is. 

The Presiding Officer: When was that license renewal application 
filed, if you know, or if anyone knows. | 





Mr. Booth: Iam more or less guessing, Mr. Examiner. I think 
it was filed in July of 1955. | 

The Presiding Officer: The reason I ask is, the statement in 
Exhibit 623 uses the word "recently." | 

Mr. Booth: Yes, sir. It was filed sometime within the last three 





or four months. 
The Presiding Officer: Entirely apart from what may be said about 
Exhibit 623-C in Exhibit 623, I am disposed to reconsider and reverse 
the ruling made as to 623-C. Before finally so indicating, I will — if there 
is further argument contra. | 
Mr. Rauh: This will have to be repetitious, but I feel what we are 
now doing is bringing in a lot of future program structure, and it might 


be necessary to cross-examine Mr. Haid to determine whether in fact 
| 





this was his past program structure. It seems to me here -- 
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[Tr. 1527] 

The Presiding Officer: You are reaching for something which I 
have undertaken to exclude. 

Mr. Rauh: Iam only explaining that it seems to me we are getting 
into a needless situation. If he wanted to produce what they had put on the 
air, it seems to me that is perfectly proper; but what he has produced here 
is what they were planning to put on the air. The mere fact that he says 
something similar, not even the same -- 

The Presiding Officer: That doesn't appear on Exhibit 623-C. 

Mr. Rauh: If you are excluding that, then I think it is clearly in- 
admissible to say that your future plans are proof of your past perform- 
ance, which is what he offered it for. He offered it to prove past perform- 
ance. Ijust say your future plans aren't proof of past performance. 

The Presiding Officer: I didn't understand that the offer was made 
to prove that by this evidence it appears that certain performance has 


been rendered in the past. I thought I had purged that element from the 
offer when I had it identified. 
Mr. Booth: No, sir, you had not, and I attempted to explain, and I 


respectfully submit that you indicated that my explanation was not satis- 
factory to you. I again refer to the explanations given in 623, pages 3 and 
4. which clearly show that even though certain pages of 623-C are headed 
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up “proposals” or "tproposed plans," they are in effect a carrying forward 
into the future of programming which had been done in the past. 

The Presiding Officer: Exhibit 623-C and the ruling previously 
made thereon are reconsidered. Exhibit 623-C is received in evidence. 
It is stated at this time in connection with this ruling that the received 
Exhibit 623-C will be considered as being the program proposal made by 
the licensee of WSPD-TV in its most recent application for television 
station license renewal, and to the extent that relevance or materiality 


may be found in this exhibit standing in the record in that posture, it will 
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be considered. | 
(WHEREUPON, WAYNE EXHIBIT NO. 623-C WAS RECEIVED IN 
EVIDENCE.) | 


* 


[Tr. 1534] 

Mr. Dobin: Mr. Examiner, I think much has been said here this 
afternoon about Exhibit 623-C and D, and I think it is only fair for you 

to give just one last look at A and B in the light of some of your rulings. 





| 
| 


I will try to be very brief. 
You admitted 623-D, among other purposes, as showing the needs 





of the community television-wise. That is one of the things that Mr. Rauh 
read, and your ruling was limited to the various purposes for which it 
was offered. He took down the statement of Mr. Booth. | 
The Presiding Officer: I believe I said it extended to, rather than 
was limited to. | 
Mr. Dobin: It extended to what he said. One of the things was the 
needs of the community for television. If I understand all your rulings -- 





and it might be necessary to read the record, actually -- you have admit- 
ted 623-C without 


[Tr. 1535] ! 
regard to any record of past performance, but only as a statement about 
future, again presumably to show the needs of the community. 

I think in your ruling on A and B this morning you made the judg- 
ment, with which I respectfully disagreed but which was certainly clear 
on the record, that one of the problems you have -- you recall our discus- 


sion of the consternation which faced the Commission in the light of certain 





court decisions -- if you start going into the programs of other | persons 
in the community your record gets pretty big and it might take you pretty 
far afield, at least from a certain point of view. But by now you have 
increased the record considerably with respect to television, and we hear 


i 
i 


| 
i 
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about the possibility of cross-examination and other things which, while 
not relevant to this question, show how broad the record is. 

The Presiding Officer: May I interrupt to clarify by statement on 
the record what I have intended to be the distinction which has obtained. 
In the one case we had past radio performance by a non-party offered as 
a standard against which to measure past radio performance by two 
broadcasting applicants in order to determine to what extent that past AM 
radio broadcasting might make them better than other applicants. That is 
too far away and I hold that to be too remote to have any probative value 


in this proceeding. 
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On the contrary, as to television program service, what has been 
rendered in the past is relevant, particularly since there has been some 
question about its adequacy in certain respects. That was part of it. 

Also, because what television service actually has been rendered 
in the past may have some relevancy to the matters of the type of program 
service which is offered by the several applicants here; and the same, 
perhaps to a less degree, is applicable as a yardstick against which to 


measure or in the light of which to evaluate in some respects, possibly, 


the proposals of the applicants here. It is television. It is living and 
going on. The other was radio, ancient and historical. 

I interrupted you. Do you wish to say more? 

Mr. Dobin: No, I don't. I think I understand your ruling. I re- 
spectfully disagree with it, but I think the basis of your ruling is now 
clear on the record. I don't think I have to say anything more. I think 
you have made your position very clear in the record. 

Mr. Booth: Before passing to other matters, Mr. Examiner, just 
to preserve my position, I again tender as an offer of proof Exhibits 623, 
623-A, B, C, and D, for all purposes stated in my original offer and outside 
the scope of your rulings admitting portions of those exhibits. 


The Presiding Officer: The record will include your statement. 
* * * * ca 
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GREAT LAKES EXHIBIT NO. 503 


Great Lakes Broadcasting | 
Docket No. 11089 
Exhibit No. 503 
1. My name is Seymour N. Siegel. I live at 239 East 33rd Street, 
New York City. Iam a stockholder, director and Executive Vice-President 
of Great Lakes Broadcasting Company. I am also a member of the Execu- 
tive Committee and I will serve as Public Service and Management Consult- 
ant of the station. | 
2. I was born in New York City on July 29, 1908. I was educated in 
the public schools of New York City and I received my Bachelor of Science 
in Economics in 1929 from the University of Pennsylvania. In 1932 I ob- 
tained a Master of Arts degree from Columbia University. 





3. Iam a career broadcaster. Since 1947 I have been Director of 
Radio Communications of the City of New York. I was originally appointed 
to this position by Mayor William O'Dwyer. In 1951, upon the election 
of Mayor Vincent Impelliterri, the Mayor asked me to retain that position. 
In 1954; upon his election, Mayor Robert F. Wagner reappointed me to this 
position. 

4. As Director of Radio Communications of the City of New York I am, 
pursuant to the City's administrative code, in complete charge, subject, 
of course, to the direction of the Mayor with respect to policy, of the opera- 
tions of Radio Stations WNYC and WNYC-FM, located in New York, the 
public address facilities of the City of New York and the television motion 
picture unit of the City of New York. I also hold the position of Deputy 
Director of Communications for the New York City 
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Office of Civil Defense and as such I am responsible for and in charge of 


all mobile two-way communications systems for the City, with the exception 
of those operated by the Police and Fire Departments. 
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5. Since 1934 I have been associated with Radio Station WNYC, 
which is owned and operated by the City of New York. I have held the 
positions of Assistant Program Director and Program Director of the 
station; I obtained these positions through competitive Civil Service ex- 
aminations. I held the position of Program Director until 1947, when I was 
appointed to my present post of Director of Radio Communications. I hold 
an amateur radio license (Call letters W2NEM), and I also hold a First 
Class Radiotelephone license (Pl-2-2101). 

6. In my position as Director of Radio Communications for the City, 
Iam directly responsible to the Mayor. In general there has been no change 
in the policies relating to the operation of the station since I was appointed 
to my position by Mayor O'Dwyer. As a matter of fact, there has been no 
substantial change in policy since I became associated with the station 
during the administration of Mayor LaGuardia. The basic policies pursuant 
to which Stations WNYC and WNYC-FM are operated are to act as an adjunct 
to the Police, Fire and other departments of the municipality and to broad- 
cast for the instruction, enlightenment, entertainment, recreation and wel- 
fare of the inhabitants of the City. The implementation of these policies is 
almost exclusively my own responsibility. I do, of course, from time to 


time, consult 
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with the Mayor to make sure that my understanding of his operating policies 
is correct. However, on the whole it is my responsibility to operate the 
stations in accordance with the broad policies I have just described. 

7. With the direction from the Mayor described above, the actual 
operation of WNYC and WNYC-FM is my responsibility. I am responsible 
for the selection of the programs to be broadcast and for the manner in 
which they are actually presented to the public. Iam responsible for the 
activities of the staff of the station and I am the appointing officer pursuant 
to the applicable Civil Service laws. Iam responsible for recommendations 


with respect to the equipment which the stations use and I am also responsible 
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for recommendations with respect to the operating budget of the station. 


It is my duty to prepare both a capital and an operating budget which are sub- 
mitted annually to the Budget Director and the Board of Estimate of the City 
of New York. I appear before the Budget Director, the Finance Committee 
of the City Council, and. if needed, before the Board of Estimate, to defend 
my budgetary requests. Taking into account the fact that WNYC and WNYC- 
FM are municipally owned and operated, Iam equivalent to the President 
and General Manager of a private broadcasting company, and I consider 
that the Mayor would be equivalent to the Chairman of the Board of Direc- 
tors and, in this case, the Board itself. | 
[3365] 
8. 1am the head of the Division of Broadcasting in the office of the 
Mayor. I am actively engaged ona day-to-day basis in the programming, 
production, publicity and promotion of musical, educational, dramatic, civic 
and public events broadcasting programs of the Municipal Broadeasting Sys- 
tem. With respect to programming, I review the proposed program schedule 
submitted to me by my staff and make those changes which I believe are 
warranted. Iam actively engaged, a substantial portion of my time, in the 
development of new programming ideas. For example - 
I have evolved the Festival format utilized by WNYC in devoting 
wide blocks of time to a particular cultural objective in a particu- 
lar week. All programming on the station is oriented toward the 
same objective and as many as 150 special programs are heard 





within a period of a week. An example of this type of program ming 
is WNYC's American Music Festival, which has now been presented 
for many years. This is a ten-day affair and is one of the most im- 
portant events in American music. It provides a hearing for native 
composers and musicians. Public concerts, admission free, are 
given in Town Hall, Carnegie Hall, Carl Fischer Hall, and other 
concert halls in the city. The basic purpose of a WNYC American 
Music Festival is to provide a hearing for new, indigenous compo- 


sitions and to encourage young American artists, 
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as well as to present seldom-heard musical works. It has been 
hailed by critics, the press and the public alike, as a distinct con- 
tribution to the ever-expanding culture of the people of the City 
of New York. 


Another example is the WNYC Book Festival, wherein all major 
publishers, authors’ groups, libraries, critics and individuals 

from the world of books combine to offer to the listeners of WNYC 
over 70 hours of special programs on every conceivable aspect of 
books during book festival week. It involves the Public Libraries, 
the various Book Councils, the book manufacturers, the booksellers, 
educational groups, parent-teacher groups, etc. 


The Festival Format also includes an Opera Festival, a Great Plays 
Festival, an Art Festival, a Shakespearian Festival, a Children's 
Drama Festival and a Christmas Music Festival. 

9. Another example of programming which I have personally de- 
veloped is the Educational Institute of the Air, in which Radio Station WNYC 
and WNYC-FM reviewed American education, discussing such topics as 
"The Crisis in Education", "Education for What", "Inside Education”, 

[ 3367] 
and "The Road Ahead”. Further information with respect to the Education- 
al Institute of the Air is reflected in Exhibit 503C, attached hereto. 

10. Other examples of programming for which I have been person- 
ally responsible are the foreign policy broadcasts which we have presented 
for six consecutive years from Colgate University, direct from Hamilton, 
New York; "Press Perspective", a "look-see" at the American press; 
programs relating to the promotion of international understanding by ex- 
change with our friends throughout the world; health and scientific programs 
presented by leading authorities in New York City. There is attached hereto 
the annual report of WNYC and WNYC-FM for the year 1953, which reflects 
the programming for that year (Exhibit 503A). I think that substantially the 
programming of the stations has been the same ever since I became Direc- 
tor of Radio Communications. There is also attached hereto copies of 
the Masterwork Bulletin issued by the Municipal Broadcasting 
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System, which reflects the specific programming during individual months 
(Exhibit 503B). | 
11. Stations WNYC and WNYC-FM have received innumerable 
awards for the programs they have presented. I cannot, of course, claim 
that these awards have been given to me personally, since certainly my 
whole staff must share in the credit for the programs that have been pre- 
sented. I feel, however, that these awards reflect, at least in | 


| 
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substantial part, recognition for the work I have done in radio. A partial 


list of these awards is as follows: 
1948: 


BILLBOARD MAGAZINE - special award "for outstanding 
achievement in radio programming". 





GOLDEN ANNIVERSARY COMMITTEE citation "in recognition 
for services rendered". 


THE NATIONAL MUSIC LEAGUE award for being ''selected by 
a panel of music editors of New York City newspapers as eoree 
done the most for young American musicians". 


THE GREATER NEW YORK SAFETY COUNCIL award "in recog- 
nition of outstanding public service in the cause of accident pre- 
vention". 


THE OHIO STATE UNIVERSITY INSTITUTE FOR EDUCATION 
BY RADIO. for the program 'Music for the Connoisseur", for 
providing rare and exquisite music with exceptionally brilliant 
commentary for every day enjoyment at one of radio's beam listen- 
ing hours". 


First award for "People Unlimited", "for high quality of|station 
cooperation with a special agency in devising and producing effec- 
tive programs to aid the agency in its work and to pobeze its 
available services". 


First award for ''Transit Hearings", " representing only a 
small fraction of 22 hours consecutive radio coverage of open 
hearings on a highly controversial municipal question. By use of 
radio's facilities the audience chambers were extended to give 
every citizen opportunity to obtain firsthand information)on the 
proceedings". 
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First award for "United Nations Sessions" - "For exceptional 
public service in the interest of international understanding by 
making available to the listening audience the actual on-the-spot 
proceedings of organs of the United Nations". 
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First award for "Saturday Morning Children's Fair", "for ingeni- 
ous organization of an hour-long variety program for children with 
adequate diversity of interest within the framework. Program on 
the air gives no evidence that its actors are child amateurs". 


Special award for"WNYC's 8th Annual American Music Festival" - 
"For inestimable contribution to the advancement of American 
music and its creative aspects for encouragement to promising 
young artists and composers dna 


BILLBOARD MAGAZINE Audience Promotion Award for "Out- 
standing Achievement in Radio Promotion". 


BILLBOARD MAGAZINE Public Service Promotion Award "for 
outstanding achievement in radio promotion". 


1949: 


THE NATIONAL CANCER FOUNDATION - Special award for dis- 
tinguished services rendered during the 1949 fund appeal. 


OHIO STATE UNIVERSITY INSTITUTE FOR EDUCATION BY 
RADIO: "First award for U. N. Proceedings" - "For contribution 
to international understanding" - ''For vividly authentic broadcast 
of the United Nations at work". Honorable mention for "City Rent 
Laws” - "For valuable service in clarifying a social problem which 
affects a large proportion of citizens in the community. The series 
was presented with showmanlike use of human interest appeal for 
the individual problems discussed, yet maintained its universality". 
Honorable mention for "Hands Across the Sea” "Commended for 
being a valuable contribution to intercultural understanding through 
music based on authentic material from many countries". 


Honorable mention for "Saturday Morning Story Fair" - "For 
lively, imaginative combination of many program elements, tech- 
niques and moods into a unified well-paced whole. It includes good 
lessons 2S well as delicate fanciful touches". | 


BILLBOARD MAGAZINE - "First Place for Public Service Pro- 
motion". ‘Although WNYC's U.N. coverage was its outstanding 
public service contribution, the station has made a score of other 
notable public service contributions during the past year". 
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From the NATIONAL SAFETY COUNCIL - a special citation for 
"Exceptional Service to safety". | 


1950: 


VARIETY in its "Showmanagement Review", said "The New York 
municipally-owned station continues to rate accolades as a unique 
enterprise. As the "Voice of the United Nations in New York' its 
gavel-to-gavel coverage of the U. N. sessions has not been dupli- 
cated. Truly it has not swerved from its commendable function as 
a non-commercial channel of information in a democracy". 


OHIO STATE UNIVERSITY INSTITUTE FOR EDUCATION BY 
RADIO gave a special award for WNYC's coverage of the United 
Nations and said, "for unique and consistent endeavor bringing full 
coverage of United Nations to the public, the interpreted background 
is presented with clarity, dignity and showmanship". __ 








A first award for "Music for the Connoisseur". "This series of 
programs combines an excellent taste of entertainment and instruc- 
tion. While the aim of increasing music appreciation by means of 
radio has been widely acclaimed, seldom has it been so well pur- 
sued as in this series". | 


BILLBOARD MAGAZINE first award - "For Public Service Promo- 
tion". | 


1951: 


VARIETY SHOWMANAGEMENT Award - ''To WNYC of New York 
for being the outstanding non-commercial station in America". 


BILLBOARD - "First place in public service promotion’. 


THE KOUSSEVITSKY MUSIC FOUNDATION - "A special citation 
to WNYC in recognition of its distinguished service to American 
composers and its outstanding contribution to the cause of con- 
temporary music". "Through the annual WNYC American Festival 
of Music, New York City has encouraged creative talent, sent joy 
and beauty in the form of fresh musical ideas into the homes of its 
citizens, and brought honor to its name". 
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THE COMMUNITY SERVICE AWARD of the Veterans of Foreign 
Wars. 


THE BRUCKNER SOCIETY OF AMERICA - The Medal o Honor. 
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1952: 


OHIO STATE UNIVERSITY INSTITUTE FOR EDUCATION BY 
RADIO AND TELEVISION - First Award for "Music for the Con- 
noisseur’”’. 


BILLBOARD - "Second Place for Audience Promotion". 


1953: 


THE WOMEN'S COUNCIL OF THE COMMUNITY SERVICE SOCI- 
ETY - Special Award "For outstanding day-by-day efforts on behalf 
of the community”. 


THE UNITED PARENTS ASSOCIATION - Special Award for "out- 
standing contributions in the field of parent education". 


THE AMERICAN COMPOSERS ALLIANCE - special award "for 
distinguished achievement in fostering and encouraging American 
music". 

THE AUTHORS LEAGUE OF AMERICA - special award "for ap- 
preciation for encouragement of the habit of reading". 


OHIO STATE UNIVERSITY INSTITUTE FOR EDUCATION BY 
RADIO AND TELEVISION - three awards for the programs: 
"Youth Talks it Over" - "Campus Press Conference" and WNYC's 
American Music Festival". 


VARIETY citation - which chose WNYC in a nationwide competition 
for "its outstanding achievement in public service promotion”. 


12. During the time I have been a broadcaster, I have written, 


directed, produced and appeared in numerous radio programs. At the 


University of Pennsylvania, as the President of the University Dramatic 
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Society, I produced numerous short dramatic programs on Radio Stations 
WIP and WFIL in 1927 and 1928. I have appeared on Radio Station WGBS, 
WMCA, WPCH and WHOM in New York City as a newscaster and business 
commentator from 1929 to 1934. I have, of course, as Assistant Program 
Director and Program Director of WNYC and WNYC-FM, participated in 
the production of innumerable radio programs in all capacities. I am at 
present moderator of a weekly WNYC radio program entitled, "Room 9", 
which interviews local, state and national officials and which produces 2 
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weekly news story. Iam availabie ona 24-hour basis to personally cover 

a news event such as a major fire. a ferryboat collision, a building collapse, 
a train wreck, or any other natural disaster. My personal automobile is 
equipped with a radio relay frequency transmitter which I utilize on a regu- 
lar basis for the reporting of such news events. ! 

13. During the past two years, I have, from time to time, broad- 
cast for the British Broadcasting Corporation as a news reporter and 
analyst. I broadcast from the BBC studios located at 630 Fifth Avenue, 

New York City, and these programs are broadcast live in Great Britain; 
they are transmitted for immediate broadcast by trans-Atlantic circuits. 
For example, my last broadcast was on January 8, 1955, when I reported 
the financial boom on the New York Stock Exchange and made a, comparison 
between 1954 and 1929. | 

14. I have been interested in the teaching of radio and broadcasting 

| 
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in the colleges and universities. I instituted the first courses in radio 
broadcasting at the College of the City of New York and was a lecturer 
at that institution from 1938 to 1941. In addition to establishing courses in 
radio writing and radio acting, I inaugurated the first course in radio 
documentary broadcasting at the College and in the City. At the present 
time, I am a staff associate of the Seminar on Public Communication at 
Columbia University. | 

15. I have been very interested, for many years, in the development 
of educational broadcasting in the United States. While Stations WNYC and 
WNYC-FM are not owned and operated by educational institutions and 
therefore are not technically educational stations, nevertheless, the sta- 
tions have worked very closely with those broadcast stations which are 
owned and operated by colleges, universities, school systems and public 





service agencies. The stations are members of the National Association 
of Educational Broadcasters. In my capacity as Director of Radio Com- 
munications, I have represented the Municipal Broadcasting system in 





[3373] 
44 


the activities of the National Association of Educational Broadcasters. 

16. The NAEB is a non-profit national organization composed of 
institutions of high learning, school systems and public service agencies 
engaged in non-commercial educational broadcasting. It conducts work- 
shops, seminars and conferences to upgrade the quality of educational 
broadcasting in this country. As a responsible educational force, it works 


closely with 


[3374] 
other national organizations, university presidents, school superintendents 
and professional groups in providing the availability of an alternative pro- 
gram service to about half of the radio homes in the United States. Itis 
both a respected professional organization and an operating center for in- 
formation on the latest developments in broadcasting and for the distribu- 
tion of educational programs. 

I have devoted considerable time to the activities of the Associa- 
tion and have served two terms as President (1951 and 1952). I estab- 
lished and instituted the NAEB tape network in 1950, which today with its 
own headquarters and staff provides approximately ten hours of program- 
ming weekly to almost 100 educational radio stations throughout the United 
States. At present, I am Chairman of the International Relations Committee 
of the NAEB. 

16. Both in connection with my work for the City of New York and 
personally, I have been very interested in the development of adult educa- 
tional broadcasting. I was a member of the Adult Education Committee of 
the NAEB. As a member of this Committee, I was active in the production 


of several outstanding series of radio programs, under the terms of a 

grant from the Fund for Adult Education, as established by the Ford Founda- 
tion. “The Jeffersonian Heritage", starring Mr. Claude Rains, was a series 
of programs which was held to be the outstanding presentation in radio 
broadcasting in this country in 1952 by Mr. Jack Gould, the radio critic of 
The New York Times. Other series of programs under the direction of 

the Adult Education Committee included 
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[3375] : 
"Ways of Mankind", series I and Series II; "People Under Communism", 





"Voices of Europe"; and others. I firmly believe that many American 
broadcasters are not fully aware of the possibilities in educational broad- 
casting. When I refer to educational broadcasting, I am not referring to 

that term in the narrow sense of the word as it is sometimes used by the 
Federal Communications Commission, but I am referring to the type of 
programs which provide enlightenment and betterment, and which may be 
broadcast, and are sometimes broadcast, by commercial stations. Asa 
matter of fact, so far as I am concerned, these programs may be either 
sustaining or commercial. The importance and significance of the programs 
rests not so much in its sponsorship as in its content. It was because Great 
Lakes Broadcasting Company had set as a policy the development of such 
broadcasting in Toledo that I was anxious to join the station. The kind of 
programs which I think can be produced by a commercial television station 
in a city such as Toledo, and with the resources that will be available for 
such operation, are, I believe, contained in the program proposal of Great 
Lakes. Such programs need not be didactic nor boring. I think that pro- 


grams of enlightenment can be very entertaining. 


[3376] 

17. I have, for many years, been interested in programs promoting 
international understanding by broadcasting. A trip abroad several years 
ago impressed me with the fact that Americans were not aware of cultural 


developments in Europe and Europeans were not aware of the fact that 
Americans also had cultural objectives. At the same time, I had become 
increasingly aware of the fact that events in foreign countries were of ex- 
treme importance to the electorate of the United States in connection with 
the decisions which members of the public and their elected representatives 
have to make in connection with our nation's affairs. Since as Director of 
Radio Communications of WNYC and WNYC-FM, I am responsible for the 
development of programming dealing with public and international affairs, 
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I felt it was my responsibility to increase the source of programming which 
would inform Americans of the views and activities of our friends in Europe. 
I arranged for an elaborate program exchange with the British Broadcasting 
Corporation, the French Broadcasting System, Radio Italiana, the Swiss 
Broadcasting System, the Japanese Broadcasting System, and the Netherlands 
Broadcasting Systems. The programs which have come to the United States 


by virtue of these arrangements are broadcast by WNYC and the member 


stations of the National Association of Educational Broadcasters. Iam 
Chairman of the International Broadcasting Council, which consists of the 
American representatives of foreign broadcasting systems. Iam a member 
of the American consultative Committee to the French Broadcasting System 


and was the American representative to the 


[3377] 
1953 meeting of the Universite Radiophonique Internationale in Paris. I 
was the Vice President of the Prix Italia General Assembly in Palermo, 
Italy, the same year, and was the American representative at that meeting. 
Lam 2 holder of the English-Speaking Union award for 1953 for the promo- 
tion of international understanding. The Government of France has made 
me a Chevalier of the Legion of Honor for my activities in the promotion of 
international understanding through cultural exchange in radio broadcasting. 
Queen Julianna of the Netherlands has conferred upon me the rank of Officer 
in the Order of Oranje-Nassau in recognition of my work in international 
exchange between the peoples of the Netherlands and the peoples of the United 
States. 

18. In connection with my regular duties as Director of Radio Com- 
munications, and in connection with my general interests as a career broad- 
caster, I have, of course, ever since its infancy, had a great interest in tele- 
vision broadcasting. It has been my responsibility to evolve the policy which 
the City of New York should follow with respect to its participation in tele- 
vision broadcasting. Based on my recommendations to the City Planning 
Commission, the City decided to apply for a television station and on May 12, 
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1954. the Municipal Broadcasting System was granted a construction per- 
mit by this Commission to construct and operate, a UHF television station 
in New York City. In connection with my responsibilities relating to the 
television policy for the City of New York, I have been 


[3378] 
required, of course, to make a careful study of the nature of television pro- 


gramming, the economics of television and the technical aspects of tele- 


vision. I was personally responsible for the preparation of the application 
of the City of New York for a television station, including the engineering, 


programming and financial proposals contained therein. 
19. For several years during the "freeze", when channels were not 

available, the City had been operating a television film unit under my direct 

charge. This unit has produced a great many films on city government which 

have been presented over commercial television stations throughout the 

United States. Together with my staff, I engaged in advance planning on 

what pictures ought to be produced and I personally approved the treatments 

the shooting scripts and the final production before release. Séme of the 

films I have produced are "New York -- City of Magic", "Baby| Knows 

Best", "New York City: A Prime Target Area", "Your Job as 4 Porter" 

and "Signal 9-2". | 
20. I have actively coordinated numerous programs on commercial 

television stations in New York City whenever various mayors under whom 

I have served have appeared. I have also coordinated the television pickup 





by such commercial stations on the occasions when they have covered various 
special events involving city, state, national and international distinguished 
guests of the municipality. I am in constant communication with the station 


managers and program directors of all television stations 


[3379] 
in New York City in connection with the use of public service spot announce- 


ments as required by various city departments. As an example, the latest 
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such activity had to do with the problem of deaths caused by gas poisoning. 
It was necessary to call upon the individual stations to publicize the special 


directions of the Commissioner of the Department of Health. Only last 


December, I appeared as an actor on an NBC network program sponsored 
by Sunbeam entitled "Ethel and Albert". I was asked to act on this show 
because there was a role for a radio election-night reporter and the direc- 
tor of "Ethel and Albert", Walter Hart, knew that in real life I have done 
this kind of show on Station WNYC for the past twenty years. I accepted 
the role because I felt it would be an interesting experience to live through 
the production of a commercial network television program. I devoted 21 
hours to rehearsal and participation in this program. Of course, I had an 
unusual opportunity to study the activities of all the persons associated 
with the preparation and production of a network show and I felt that this 
was a unique opportunity for a station manager. 

91. I have visited Television Studios and studied operations of WOI- 
TV in Ames, Iowa, and of Stations WCBS-TV, WNBT, WABD, WOR-TV, 
WATV and WPIX on numerous occasions from 1948 to date. I have visited 
the studios of WRTV in Asbury Park, N.J. in connection with UHF operations. 


[3380] 

22. As the guest of the British Broadcasting Corporation, I visited 
the Lime Grove Television Studios in London in 1952 and had many conver- 
sations with members of the British Broadcasting Corporation Board of 
Governors and top level personnel on the operation of British Television. 

I have appeared as a guest on the British Broadcasting Television show 
"Speaking Personally". As the guest of the French Broadcasting System, 
I visited the Television Studios of Radio-Television Francaise in Paris 
1952 and 1953. 

93. Because of my interest in educational broadcasting, I was one 
of the founders of the ad hoc Joint Committee on Educational Television 
which organized itself for the purpose of securing reservation of television 
channels for non-commercial educational purposes. I was a member of 





49 


the permanent JCET for the first two years of its existence. I have also 





been a member of the monitoring committee of the National Association of 
Educational Broadcasters which made a continuing study of all television 
programs broadcast by the seven commercial television stations in the 
New York City area for a sample week during the years 1951, 1952 and 
1953. It was under the direction of this committee that studies were also 
made of Chicago television, Los Angeles television and New Haven tele- 
vision. As an original member of the JCET, I testified during the alloca- 


tion proceedings held by the Commission on the issue whether channels 


should be reserved for educational purposes. 


| 


[3381] 
24. Ihave attended most Ohio State University Institute for Educa- 


tional Radio and Television sessions since 1938 (with the exception of the 
war period) and participated in many panels and discussions on radio and 
television. | 
" (a) Iwas a Rockefeller Fellow at the University of tinois Allerton 
House Seminar on educational broadcasting in 1949. | 
(b) I was a Fellow at Lincoln Lodge Television Conference in 1953 
at the University of Wisconsin. 
(c) I have participated in and attended several BMI Seminars on 
radio and television. 
25. Iam Vice President and Treasurer of The Spoken word. Inc.., 
a company devoted to the distribution of magazines and recordings. This 
company has distributed "The Listener", a publication of the British Broad- 
casting Corporation in this country. It is at the moment engaged in the 
manufacture of pressings of LP recordings of the BBC productions of 
The Canterbury Tales of Chaucer. This will be distributed to schools and 
colleges and to the general public. 
26. Iam president of Arts and Audiences, Inc. a non-profit corpor- 
ation devoted to the production of recordings and films for use by schools, 
colleges, radio and television stations. This company is in the process of 
producing a film on the teaching of music in the public schools. 
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27. Iam onthe Board of Directors of The Broadcasting Foundation 
of America, another non-profit corporation organized under the educational 
law of the State of New York. This organization was organized for the pur- 
pose of promoting intercultural communication. 

28. Before World War I, I owned two share of common stock and 
16 shares of preferred stock in the Interstate Broadcasting Corporation, 
then licensee of Station WQXR, a good music station in New York City. 
These shares were sold to the New York Times when that newspaper ac- 
quired the station. 

29. Iam a member of the Radio-Television Newsreel Working 
Press Association of New York, the Radio and Television Correspondents 
Association, the Radio Executives Society of New York, and Radio Pioneers. 
Iam a member of the American Statistical Association, the Aviation Com- 
mandery of the Naval Order of the United States, Tau Epsilon Phi, 

Theta Alpha Phi, Honorary National Dramatic Fraternity, and I am on the 
Broadcasters Advisory Committee to the American Jewish Committee. 


I was a2 member of the Broadcasters Advisory Council to President Tru- 
man. I have been the recipient of the Hearst Public Service Silver Medal 


Award. 

30. Iam a regular weekly reader of all trade publications, including 
VARIETY, BROADCASTING, BILLBOARD, RADIO DAILY, TV DIGEST and 
others. I have read numerous articles in professional journals, as 


[3383] 
well as books and materials in a continuous effort to keep up with the state 
of the Art. 
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MEMORANDUM BRIEF AND EXCEPTIONS OF 
THE COMMUNITY BROADCASTING COMPANY 
TO THE INITIAL DECISION 


* *x * * 
PART I 
MEMORANDUM BRIEF 


a * * 





| 


[6377] | 
Only in those rare cases where a definite qualitative objection was 
found by the Examiner (correctly or incorrectly) does a difference exist 
between his subjective gradations and that which is achieved by virtue of 
mathematics. Thus, in the case of agriculture, evidence of record con- 


cerning commercial vs. sustaining programming was properly applied 





to vary the ranking which would have resulted from mathematical totals. 
At the same time the Examiner misinterpreted the only evidence of record 
concerning the need for early morning television farm programs and as- 
signed preferences to those who proposed television farm programs during 





the morning hours of broadcast. These preferences were assigned even 
though the evidence established that agricultural information at this hour 
was best received via radio and in no case could it be utilized if it were 
transmitted after 7 o'clock in the morning. Only one applicant who pro- 
posed an early morning agricultural program broadcast that program prior . 
to 7 o'clock, but there was no evidence of a need or desire for an early 


morning television program. Should a preference be granted for serving 


a need which does not exist and at a time when the information cannot be 


used by the persons to whom it is directed? 
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In the case of news, the Examiner achieved a departure from the 
mathematical percentage by taking into consideration the fact that Citizens 
had evidenced a pro labor bias. The palance of the ratings supposedly 
founded on the basis of a qualitative analysis, in fact, reflected merely a 
greater number of hours. 

In the category of education a2 qualitative rating was apparently 
made upon the basis of specific program proposals contrary to controlling 


[6378] 
evidence of record that insofar as the educators were concerned they 
were not interested in specific programs aS now submitted by the appli- 
cants but were most ‘concerned with assurance that the successful appli- 


cant would extend the necessary cooperation to meet their then prevailing 
needs. An educational witness for the public schools clearly indicated that 
he did not approve or endorse any specific program as meeting the ultimate 


educational need. He testified that the needs of the schools would have to 
be determined at the time the station began its operation in the light of 

the achievements of the educational station in Toledo. For instance, the 
educational station would be the educators' first choice insofar as in-school 
programming is conc erned because of their complete control over the facil- 
ities of that station. 

The evidence clearly shows that if the educational station material- 
izes and is in a position to furnish in-school viewing, the need for such pro- 
grams on a commercial station will be substantially less than if the educa- 
tional station is not in a position to furnish such programs. The testimony 
of the representative of the Toledo School System evidenced a realistic 
appraisal of the fact that the most important thing insofar as the schools 
were concerned was the assurance that ownership and management of the 
station would remain cognizant of their responsibilities and furnish to the 
educational authorities the necessary cooperation to meet the need as it 


would exist at the time in question. 
*« * * 
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[6394] 
PART II 
EXCEPTIONS TO FINDINGS OF FACT 


* * * 





[6422] | 
64. Community excepts to the Examiner's finding in Paragraph 
185 that the evidence shows a need for early morning and evening farm 





programs on television, as well as daily noon reports. The evidence of 
record shows that the preferred time for an agricultural program on tele- 
vision is ''meal time and especially the noon hour" (Ex. 661, p. 11) and 
that the main need is Monday through Friday and in some cases a Satur- 
day program." (Ex. 661, p. 15). The Saturday program is preferable for 





youth groups and other participants who would normally be in school during 
the week. (Ex. 661, p. 18). While early morning and late evening market 


reports are utilized by the farmer, the evidence shows 


[6423] | 
that this information is best received by the farmer through radio broad- 
casts which permit the farmer to listen at his place of work. ( Ex. 661, 

pp. 31, 33, 34). There is no evidence by representatives of agricultural 
service showing a need or desire for early morning or late evening tele- 
vision programs. (Ex. 661). The evidence of record clearly establishes 

a desire on the part of agricultural interests for sustaining programs which 
permit the unrestricted participation of county agents and extension serv- 


ice personnel. (Ex. 661, p. 22). 
* * 


[6426] 
71. Community excepts to the Examiner's conclusion in Paragraph 


191 that Community's morning news schedule is in any way 
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[6427] 

deficient and that an attempt has been made to “cure” it by network news 
programs. The fallacy and utter futility of the Examiner's findings which 
give rise to the present exception is shown as follows: Of the seven com- 
peting applicants, five propose to carry the NBC network program entitled 
"Today"; the program in question is a commercial program carried on the 
National Broadcasting Company network. Pursuant to the McFarland Letter 
attachment which governed these proceedings, no information concerning 
network programs was submitted by any of the applicants. The program 
"Today" consists of news features from the network plus five-minute 
cut ins on the half hour for the local stations to carry local news. Com- 
munity, in preparing its program schedule, classed the entire two -hour 
period as "Dave Garroway."" The other applicants indicated the five-minute 
cut ins as a separate program. Unless the Examiner is willing to find that 
Community will broadcast five minutes of dead air on the half hour, his 
finding is without basis. 

72. Community excepts to the Examiner's gradation of the appli- 
cants in Paragraph 198. As shown above, Community does not omit locally 
originated morning news reports, and no need has been shown for television 


news reports at that time. 
* * 


[6430] 
80. Community excepts to the Examiner's conclusion in Paragraph 
_ 208 in which there is 2 gradation of the applicants in respect to the numbers 
and varieties of activities to be reflected in the local talk-discussion pro- 
grams. As has been pointed out in Exception 74 above, the Examiner arrives 


at this gradation by totally ignoring certain talk-discussion programs which 


are proposed by Community. Of course, this whole subject of comparison 
lacks merit in view of the Examiner's own finding of parity among the ap- 
plicants, to the extent that he had made findings that each applicant proposes 


to cooperate with all of 





99 





[6431] | 
the local civic, patriotic, vocational and municipal organizations; that 
each applicant will cooperate and make time available for the discussion 
of controversial issues; that each applicant will make time available for 
the leaders of the community to appear and discuss problems which are of 
interest to the community and to the viewers. Some applicants propose 
to carry programs on behalf of organizations which others do not and vice 


versa. Community proposes to carry programs specifically for the Toledo 





Red Cross. Lakes does not. Community proposes to carry a specific 
program featuring job opportunities. Lakes does not. What is true of 
Community vis-a-vis Lakes is true of the other applicants vis-a-vis each 
other. Citizens proposes to carry a specific program in behalf of the CYO. 
Valley proposes to carry a specific program in behalf of the YMCA. Simi- 
larly, Community proposes to carry reports from the representatives and 
senators from the Toledo area who are in Washington. Blade and Valley do 
not. Blade, Citizens. Valley and Community propose specific programs for 
the Toledo Bar Association. Lakes does not. While these examples are not 


all inclusive, they illustrate the fallacy of the Examiner's findings. (Cf. 


Exs. 7, 124, 315, 403, 515-A and 601-E) 


*» x ~ 


[6440] 
Program Service 
99. Community excepts to the Fxaminer's gradation of the appli- 
cants in Paragraph 236 in respect to their religious programming. This 
conclusion is unsupported by any fact of record or by the Fxantiner's own 





findings in Paragraphs 182 and 183. As was pointed out in our exceptions 
to that paragraph, there was no basis in that paragraph for the ranking 

of the applicants in the field of religious broadcasting and any inference 
which may be drawn from the fact that Community proposes to carry some 


recorded religious programs is contrary to the court's decision in W. S. 





Butterfield Theaters, Inc. v. FCC, supra. The same exception)is made to 
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the Examiner's gradation of the applicants in all other categories such as 
agricultural, news and talk-discussion, in view of the exceptions made by 
Community in Paragraph 59, supra. 


[6441] 

100. Community excepts to the Examiner's conclusion which af- 
fords Community a low preference position in the appraisal of the appli- 
cants' programming proposals, since, as Community has heretofore re- 
peatedly pointed out. there is no basis in the record for the gradations in 
which the Examiner engaged. Assuming the validity of such gradation, 
Community has shown that its own programs are superior in the vital re- 
spect to the program proposals of other applicants. Furthermore, such 
gradation is contrary to the Examiner's own statement in the preceding 
paragraph that "the comparative ranking process does not rest upon 
mathematical equations derived from what might be miscalled the rating 
scores of the applicant." Having made that statement in Paragraph 236 
the Examiner proceeds to give Community a demerit because "its individual 
subject area rankings were exceeded in every instance by three or more 
applicants." 

101. Community excepts to all the conclusions in Paragraphs 238, 
239 and 240 which discuss the comparative merits and demerits of Blade, 
Citizens and Valley in each of the various programming categories since 


the conclusions and the findings are not based upon any facts or record and 


are not related to any information concerning the community needs as found 
in the Initial Decision. But for faulty references to the testimony of educa- 
tors and agriculturalists (Pars. 185, 187), there is nothing in the Initial 
Decision dealing with a description of the area (Examiner's Paragraphs 

8, 9 and 10) which could in any way serve as a basis for the gradation of 
any of the applicants or any of their program proposals. The findings con- 
cerning the area to be served consists of the naming of the counties, the 
population, the character of the city, the number of schools, broadcast 
stations and newspapers, the 





57 
[6442] 
services of other stations available and the names of cultural and educa- 
tional institutions in the city, as well as a division of religious affiliations. 
Community submits that on the basis of these findings no conclusions con- 
cerning programming can be made other than those which would) pertain 
to the cooperation with the local civic organizations, the devotion of time 
to them and assurances of the recognition of their needs. : 
102. Community excepts to the failure of the Examiner in Paragraph 
241 to conclude that the Lakes' agricultural program proposal reflects a 
lack of planning on the part of its principals. (See Exception 64; For other 
categories see Exception 101, supra). 
103. Community excepts to Paragraphs 243 and 244 on the grounds 
that the considerations involved in these paragraphs are based upon com- 
parison of program proposals and gradation of applicants according these 
proposals. These are not supported by the record and are contrary to Com- 
mission precedent. (See Community's Brief for a discussion of|these fac - 


tors). 
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EXCEPTIONS OF THE CITIZENS BROADCASTING COMPANY 
TO EXAMINER'S INITIAL DECISION AND REQUEST FOR ORAL 
RGUMENT. | 


* * * 


[8543] 
44. Exception is taken to the "ultimate finding" in paragraph 188 





that the educational programming of Lakes is to be preferred to the educa- 
tional programming of Citizens because Lakes does and Citizens does not 
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propose "in school" viewing programs. The record supports and the 
Examiner should have found substantially that "in-school" viewing is im- 
practical at this time and that "Citizens originally contemplated educa- 
tional programs designed for 'in school’ viewing" but that this plan was 
abandoned when it was discovered that very few schools in the area were 
equipped with television sets or have funds at hand to purchase them (Ex. 
307, p. 3, 1. 19-22). 


* 


[12138] 
[Released March 21, 1957] 
INITIAL DECISION OF HEARING EXAMINER J. D. BOND 


* * * * * 


[12142] 
Findings of Fact 
* 


[12176] 
The Applicant Lakes 


Background and Experience of Officers, Directors, and Stockholders 
87. Great Lakes Broadcasting Co. is an Ohio corporation whose 
officers and stockholders, each of whom is a director, are as follows: 
Name and Stock a / No. of 


Residence Office Ownershi Shares 


Arthur W. Reichert President 14.7% 500 
Toledo, Ohio 


Seymour N. Siegel Executive 7.3 250 
New York, N. Y. Vice-President 


- Wellington F. Roemer Vice-President . 500 
Toledo, Ohio Treasurer 





i 
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John N. Richards Vice-President 14.5 
Maumee. Ohio 


Wayne E. Shawaker Vice-President, 14.7 
Toledo, Ohio Secretary 


7/ Each stockholder now holds one-tenth of his respective stock and has 
subscribed to the rest, except that: Norma Richards now holdsjher 5 
shares; John N. Richards holds 45 shares; and Seymour Siegel holds 3 
shares which he obtained by partial exercise of his option to acquire a 
total of 250 shares. Mr. Siegel has testified that he intends to acquire 
the remaining 247 shares. The corporation is authorized to issue 5,000 
shares. | 





| 
| 
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Name and Stock No. of 
Residence Office Ownership Shares 


Harold Anderson Vice-President 14.7% 500 | 
Mzumee, Ohio 


Smith L. Rairdon 7.3 
Toledo, Ohio 


James M. Acklin 7.3 
Toledo, Ohio 


Irving C. Reynolds 1.5 
Sylvania, Ohio 

Donald S. Parks 1.5 
Toledo, Ohio 


John C. Walker TES 
Toledo, Ohio 


Norma H. Richards Less than 1% 
(Mrs. John N. Richards) 
Maumee, Ohio 





| 
i 


88. Lakes has established an Executive Committee made up of 
Messrs. Reichert. Siegel, Roemer, Richards, Shawaker, and Anderson. 
The general manager of the station will be Arthur Reichert, the president. 


Norma Richards will be women's director and will also be responsible for 
children's programs; James Acklin will be commercial manager. In addi- 
tion, six of the stockholders will be engaged in the day-to-day activities 
of the station on a part-time basis; they will be responsible, in a super - 
visory capacity, for the activities indicated below: 
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Seymour N. Siegel Management and Public Service Consultant 
Donald S. Parks Director of Educational Activities 
Wayne E. Shawaker Director of Community Activities 
John C. Walker Director of Religious Activities 
Harold Anderson Director of Farm Activities 
John N. Richards Director of Studio Facilities, Design 
and Staging 


[12178] 


Information concerning the officers and directors of Lakes is set out 


Helou” 


8/7 Tt should be stated here that the findings concerning the civic activities 
of the Lakes principals are not as detailed as for others, and this is so 
because the proposed findings for this applicant, rather than the evidence, 
are less detailed in this respect. However, the details upon this point, 

as shown by the evidence for all applicants, including Lakes, have been 
carefully considered in deriving the ultimate findings subsequently stated. 


[12179] 

91. Seymour N. Siegel was born in New York City in 1908, and 
has resided there for many years. Heisa graduate of the University of 
Pennsylvania and holds an M.A. degree from Columbia University. Since 
1934, he has been associated with radio station WNYC, which is owned and 
operated by New York City, having held the positions of assistant program 
director and program director, and since 1947, he has served as director 
of radio communications of New York City, having been appointed by the 
city's successive mayors. Subject to the direction of the mayor with re- 
spect to broad policy, he is in charge of the operations of WNYC AM and 
FM, the public address facilities, and the television motion picture unit 
of the city. He is deputy director of communications for the city Office 
of Civil Defense and, as such, is in charge of all mobile two-way communi- 
cations systems for the city, with the exception of those operated by the 
Police and Fire Departments. He has written, directed, produced, and 
appeared on numerous programs. For example, he is at the present time 





[12180] 
61 


a moderator of a weekly discussion program over WNYC. He has ap - 
peared on several radio stations as a newscaster and business commenta- 
tor. and during the past two years has broadcast by trans-atlantic cable 


for the British Broadcasting Corporation as a news reporter and analyst 


of American affairs. 
92. Mr. Siegel has taught radio and broadcasting in colleges and 

universities and is now a staff associate of the Seminar on Public Communi- 

cations at Columbia University. He has been a leader in the development 

of educational broadcasting, having served as president of the National As- 

sociation of Educational Broadcasters. He was responsible for the estab- 





lishment of the NAEB tape network which provides programs to about 100 
educational radio stations in the United States. He isa member of the 
NAEB Adult Educational Committee which has produced many radio pro- 
grams in the field of adult education. As director of communications for 
New York City, it has been his responsibility to evolve a policy for the 
city with respect to participation in television broadcasting. He has for 
many years followed the development of television and has made a study 
of television programming, economics, and techniques. He was personally 
responsible for the preparation of the television application for New York 
City, including the engineering, programming, and financial proposals 
containedtherein. The television motion picture unit of the city has pro- 
duced film programs on city government which have been presented over 


commercial television stations throughout the United States. He works 





with the New York City television stations in connection with public service 
programs required by the city departments. He has actually appeared as 


an actor on a network television program in the role of a radio election- 


night reporter -- a role which he | 


| 
| 
1 
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has performed in real life over WNYC for 20 years. He has visited and 
studied the operations of numerous television stations in the United States, 


England, and France. 
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93. As the operating head of WNYC AM and FM, Mr. Siegel is re- 
sponsible for the selection and activities of the stations staff, for the capital 
and operating budgets of the stations, and for the selection of the stations’ 
equipment. He is engaged on a day-to-day basis in all the programming ac- 
tivities of WNYC. He devotes a substantial portion of his time to the de- 
velopment of new program ideas for WNYC. Among the programs he has 
developed is a Festival format, utilized by the station in devoting wide 
plocks of time to 2 particular cultural objective. He has developed public 
affairs programs, educational programs, and programs relating to promo- 
tion of international understanding, health, and science. His work in cre- 
ating programs promoting international understanding has been recognized 
by several awards from foreign governments. The record contains exten- 
sive evidence concerning the superior and perhaps unique nature of the 
programming presented by WNYC. It is unnecessary to detail here the 
numerous awards which the station has received for its programs, but it 
is noted that these have extended to programs of all types, including not 
only cultural and music programs, but also programs directed towards 
a better understanding by the public of international, national, and local 
affairs. 

94. In November of 1953, Mr. Siegel became interested, upon in- 
vitation, in joining the Lakes group because of the opportunity it afforded 


him to participate in commercial television. As a result, he was engaged 


as a public service and management consultant for Lakes and was given 
an option to purchase 250 shares of stock. Although he was invited to be- 
come 2 full-time station manager, he felt that his position in New York 
precluded the advisability of such a commitment. He has promised to de- 
vote full time to the construction and setup of the station and after that to 
devote two days a week, as a paid consultant, to the supervision of the 
over-all operations and programming of the station. He has promised to 
give serious consideration to moving to Toledo to live in order to serve as 
full-time station manager. 

95. After Mr. Siegel was admitted to the Lakes organization, it 
became his responsibility to make sure that the Lakes proposals could be 
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effectuated. He reviewed the proposals as to programs, staff, finances, 
studio, and engineering and recommended appropriate modification in the 
station plans. He has visited Toledo about a dozen times since November 
1953, and has been in frequent communication with other stockholders. 

He is responsible for most of the changes that have been made since the 
original proposal and for the implementation and development of the pro- 
posals made in the Lakes application. He has devoted at least 300 hours to 
the affairs of Lakes. As the chief witness for Lakes, he testified with re- 
Spect to its programming, staff, and equipment. | 


* * so * 
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Program Services 


172. The evidence shows -- and the applicants' pleadings variously . 


emphasize-- extensive detailed information in the area of proposed pro- 





gramming. In order to recapitulate conveniently and within reasonable 
space limits many facts concerning proposed programs, Appendices B and 
C are incorporated herein. The ensuing findings explain and supplement 
the appendices and discuss various points urged by the parties to be sup- 
ported in the record. The evidence for each applicant includes titles and 
classifications of programs proposed to be broadcast in each time segment 
of a typical week, statistical summaries and analyses thereof, and narrative 
descriptions of various locally originated programs. Necessarily, these 
findings omit many detailed evidentiary facts proposed in the pleadings for 
the parties; such omissions were deliberatively made after weighing all of 
the evidence in order to include the factual matters of possible decisional 
significance. | 

173. The differences in total hours of operation, as shown in App. 
Bl(a), 111 to 120 hours, are small and of no significance. The range of 
commercial spot announcements, from 521 for Community to 234 for Unity, 
reflects the varying business and practical judgments of the applicants, and 
the pleadings do not suggest either an excess or a deficiency of significance. 
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The non-commercial spot announcements range between 90 for Blade 
and 285 for Citizens; there is no evidence that the Blade minimum is 
insufficient to meet the service needs, and the evidence fails to support 
the claim that the 285 total proposed by Citizens is unrealistic either in 
terms of available material or time slots during the braodcast week 
schedule. The network percentages vary between 60.4 for Unity and 39.5 


for Citizens; these specific differences, not 


[12214] 
independently important, are not unrelated to the local programming serv- 
ices proposed and the alleged unfeasibility of the minimum network schedule 
for Citizens as hereinafter discussed.t2 The percentages of total com- 
mercial time -- the remainder being sustaining -- range between 59.7 for 
Citizens and 70.04 for Blade, neither too much nor too little to fulfill the 
need for service to commercial sponsors. (The Lakes argument for com- 
mercial agricultural programs is discussed elsewhere.) Variations in 
sustaining time are hereinafter related to the public service programming 
claims urged by the pleadings. The live program percentages, between 
46.4 for Citizens and 28.1 for Wayne, do not show an inherent lack of bal- 
ance or deficiency in ‘meeting public needs, but some aspects of the local 
program structures as discussed below are here reflected. Considering 
the facts shown in App. B1(a), it is found that the program services proposed 
by each applicant include adequate broadcast hours, and reasonably reflected 
balances between network and local, recorded and live, and commercial and 
sustaining programs; no decisional preference can be awarded to any appli- 
cant solely on the basis of the statistical facts here discussed. 


174. Comparative tabulations of percentages of program sources 


during day and evening broadcast hours are shown in App. Bl(b) and App. 
Bl(c); the information thus shown is comparable to App. B1(a) discussed 
above. The evening hours, from 6:00 to 11:00 p.m., are generally known 
to be most favorable from the standpoint of public viewing. It is noted 
(Appendix A, item 28) that the network option hours include 3 hours before 





—*[12216] 
65 | 


1:00 p.m., 3 afternoon hours before 6:00 p.m., and 3 evening hos from 
7:30 to 10:30 p.m. During the 35 evening hours in each week the network 
program proposals of the applicants significantly vary only in the Citizens 
proposal; each applicant except Citizens proposes between 64%, and 79% 
network, whereas, Citizens proposes 45.8%. During a typical week the 
evening hours subject to the normal network option total are 21 or 60% of 
the total 5-hour daily segment between 6:00 and 11:00 p.m. In terms of 
program hours, Citizens' proposal allocates 16 hours to evening network 
programs; the locally originated evening program hours are correspondingly 
increased in the Citizens proposal. Some applicants, citing Tampa Times 
Company, 10 RR 77 and 140, propose findings challenging the Citizens pro- 
gram proposal because of the signified encroachment of local programs 





upon the network preferred hours. The record does not show that the Na- 
tional Braodcasting Company (NBC) would or would not affiliate with Citi- 
zens or any other applicant in this proceeding. The record includes no testi- 
mony of or on authority of any network official. It cannot be found that the 


127 The Citizens proposal for network programs are all in the entertain- 
ment category except for two discussion programs and a religious program 


on Sunday afternoon, and one hour of boxing on Friday night. 
[12215] | 
greater proportion of local programs and the smaller proportion of net- 
work programs during evening hours as proposed by Citizens is contrary 
to the public interest, and the competing applicants do not so contend. Per- 
tinent facts are found in stipulations 26-28 of Appendix A and in the follow- 


ing paragraph. 
* * * 
‘ [12216] | 
177. The subject categories of the programs proposed by each 
applicant are comparatively tabulated by percentages in App. B2, which 
does not indicate what programs will be network or local, or commercial 
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or sustaining, nor does it set out the times when the programs are to be 
proadeast. Thus, App. B2 primarily reflects the emphasis by each appli- 
cant upon programs in the several categories. Broadly speaking, without 
regard to specific exceptions hereinafter detailed, the indicated content 
of each proposal shows reasonably exercised judgments by the applicants 
in attentiveness to each subject area. Hence, without regard to the expanded 
meaning subsequently developed, the statistical facts found in App. B2 do 
not support preferential findings among the applicants concerning the subject 
matter balance of the proposed programs; no subj ect is ignored and none 
here appears to be overemphasized. 

178. The network program proposals of the applicants, as analyzed 
in Appendix B, evidence no inherently significant differences. The 


[12217] 
program schedule exhibits for each applicant listed all network programs 
proposed; they would serve the public interest, and no applicant is to be 
preferred because of the kind and quality of network programs to be of- 
fore In view of stipulation 6, Appendix A, it is found that the film 
programs proposed by the applicants will be available to them. The evi- 
dence indicates no significant differences in the qualitative content or 
time placements of such programs. It is found that the network and film 


programs proposed bre not indicative of a decisional distinction to be 


made among the applicants. Accordingly, the several program proposals 
become subject to further evaluation in the area of locally originated pro- 
grams. 

179. The local programs proposed by each applicant are extensively 
detailed, albeit without complete meaningfulness, and analyzed in condensed 
tabular and statistical data set out in the 15 pages comprising Appendix C. 
It is intended hereinafter to amplify other facts derived in the study that 
produced the Appendix C compilations. All descriptive information about 
the multiplicity of individual programs proposed by each of the seven appli- 
cants has been carefully reviewed, and the evidentiary facts accented in the 
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pleadings for the parties have been sifted to derive the matters of possible 
decisional significance which are detailed in the appendix and are illustra- 
tively, but not comprehensively, supplemented by the ensuing findings. 
The titles. types, and total weekly hours of all local programs proposed 
by each applicant are set out in pages 1 to 12 of Appendix C, which lists 
the programs by subject areas to facilitate comparisons. For convenience, 
the subject categories are discussed in the same order in which they are 
listed in the appendices. | 

180. In the category of entertainment, the local programs vary in 
total time between 17 hours and 30 minutes for Wayne and 40 hours 50 min- 
utes for Community as shown in App. C-I, page 13. The local live programs 
vary between 5 hours 30 minutes for Wayne and 20 hours 45 minutes for 
Unity; the sustaining local entertainment program totals range between 3) 
hours 15 minutes for Citizens and 20 hours 30 minutes for Community. It 
is noted that all local programs proposed by Wayne are classed as sustaining 
but that the applicant's evidence shows that many of them will be available 
for commercial sponsorship. The time placements of the various locally 
originated entertainment programs, as shown by the evidence, are not de- 
tailed in the findings; no applicant claims that a material difference exists 
upon this point, but preferences on the point are claimed in relation to cate- 
gories other than entertainment as hereinafter stated. It is not seriously 


contended 


Related questions concerning news programs are subsequently dis- 
cussed. | 


[12218] | 
by any applicant that decisional preference should be accorded on the 
ground that any of the proposals include either two much or too little 


entertainment or that reasonable distributions have not been made as be- 





tween live and recorded and as between sustaining and commercial local 


entertainment programs. 
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181. The entertainment programs proposed to be locally originated 
by all applicants recognize, and differently emphasize, special interests 
of housewives, children, sports enthusiasts, and patrons of the arts, music, 
literature, and the theatre. Local talent will be encouraged by such programs 
as Maumee Valley Playhouse, Toledo Talent Hunt, Make Believe Theatre, 
Stage 11-Junior Review, The Little Show-Let's Play, and Junior Varieities, 
to list illustrative programs in each applicant's proposal. Other local 
activities and interests will find expression in diversified entertainment 
programs, such as International House, Let's Get Acquainted, Hi-Neighbor, 
Quiz Of Two Cities, Who's A Ham?-TV Party Line, Behind The Scenes In 
Music, and Musical Memory Men. It may be noted here that some programs, 
quite similar to each other, were variously classified as entertainment by 
some and as educational or discussion or talk by others; e.g., Blade's 
Children's Story Hour fromthe library is comparable to the educationally 
classified library programs of Citizens and others, and Blade's Wonder 
Valley is similar to the zoo programs which other applicants called educa- 
tional; no local entertainment program schedule lacks balance in any re- 
spect and none achieves material merit or demerit for any applicant. 

182. In the category of religious programs -- pages 4, 5, and 13 
of Appendix C -- the time totals vary between 1 hour for Unity and 5 hours 
5 minutes for Citizens; Lakes and Valley propose 5 hours and 4 hours 5 
minutes, respectively; Blade 3 hours; Community 2 hours 45 minutes; and 
Wayne 1 hour 45 minutes; the totals acquire meaning in the light of the 
types and times of religious programs. The Unity religious programs con- 
sist of a Sunday TV Chapel at 3:30 to 4:00 p.m., and six daily morning de- 
votionals for 5 minutes, all live studio originations. A recorded sustaining 


15-minute, The Christophers, is proposed by Wayne, Valley, and Community 


at various times. The Wayne proposal includes 59-minute devotionals for 
five mornings and seven evenings a week, and a Sunday studio program for 
30 minutes called The Pulpit; the latter program is comparable to Unity's 
TV Chapel and to Community's Your Church; morning daily devotionals are 


proposed by Community; Citizens proposes longer morning and evening 
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meditation programs; a 30-minute Sunday School program will be originated 
at the studios by Blade, Community, and Valley, whereas Lakes will de- 
vote an hour to that program. Sunday religious services will be broadcast 
by each applicant: studio originated 30-minute programs are proposed by 
Unity, Community, and Wayne, as above noted; 1-hour studio programs are 


proposed by 


[12219] 
Citizens, Valley, and Lakes; and Blade proposes a 1-hour remote live tele- 
cast of a local church service. Credible and competent testimony shows 
that some churches would prefer to avoid the possibly disrupting! effects of 
television equipment at their regular Sunday morning services, and it is 
not shown that Blade will or will not be able to carry out its remote broad- 
cast proposal. The evidence shows no basis for finding that a 1-hour Sunday 
church program will either more or less adequately serve the community's 
needs than will the 30-minute proposals. | 
183. In Toledo a second VHF television station should serve the 
evident desires and needs for locally originated religious programs. The 
proposal of Unity in this area is minimal; the proposal of Wayne slightly 


exceeds the minimum; the other five applicants propose more adequate 





religious programming. The Citizens proposal gives recognition. through 
Sabbath Symposium, to the religious interests of negroes; also, its The: 
Church Bulletin program daily offers more religious emphasis than does 
Blade's similar 15-minute Saturday program Church Reporter or Lakes' 
church reporting service on its daily We Gather Together program. It 

is not contended--except superficially by Unity--that any applicant over- 
emphasizes religious programs. All religious programs will be; sustain- 
ing and all, except for those of Community, are predominantly or entirely 
live. The applicants have planned--to insignificantly varying degrees -- 
to apportion fairly the religious programs among all faiths, and the coop- 


eration of religious leaders has been expressly assured to most applicants 
and will be available to the successful applicant. Blade's contention that 
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it has most carefully and comprehensively planned religious time appor- 
tionments is not a supportable superiority. The applicants’ religious 
program proposals are found adequate and to merit slightly graded pre- 
ferences in this order: Citizens, Lakes, Valley, Blade, Community, 
Wayne, and Unity. 

184. The importance of agricultural pursuits in the area surround- 
ing Toledo is recognized by all applicants; programs intended to serve 
those interests are proposed by each applicant as shown in Appendix C, 
pages 5,6, and 14. The local programs in this category exhibit substantial 
differences in the amounts of time allocated and in the schedule placements, 
as noted in the following paragraph. However, most proposals show sim- 
iliarities in the areas of planning, format, and content of agricultural pro- 


grams. Thus, county agents and agricultural extension service officials 


are expected to participate regularly in presenting seasonal reports and 
information on crop and market conditions and farming methods and im- 
provements. The applicants variously investigated the nature of the area's 
needs and planned programs which are adequately responsive to the extent 
indicated below. 

185. Unity proposes a weekly total of 1 hour 15 minutes in two 
sustaining programs to be broadcast on Tuesday and Thursday afternoons, 
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in addition to which it will include market and weather reports in its daily 
morning program East Side - West Side which is classified as entertain- 
ment because of its composite format. The evidence shows 2 greater need 
for farm news, crop, weather, and market information and programs than 
can reasonably be met by the Unity proposal. Blade proposes a 15-minute 
commercial program during the noon hour, Monday through Friday, and 
two 30-minute sustaining programs on Saturday and Sunday mornings, the 
latter being recorded; this proposal does not meet the expressed prefer- 
ence of the agricultural officials for an unsponsored noon-hour program 
which they deem most useful for conveying information to rural listeners. 
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The proposal of Community consists of a daily 15-minute sustaining pro- 
gram during the noon hour on Monday through Friday, and a 30-minute 
commercial program on Saturday afternoon; the evidence shows a need 
for early morning and evening farm reports also. The farm programs to 


be offered by Citizens, all live sustaining, consist of 25-minute programs 





during the noon hour seven days a week, and a 5-minute farm forecast at 

6:55 p.m. on Monday through Friday. Valley's 4 hours 35 minutes of 
agricultural programs include: a 15-minute live sustaining program at 7:30 
a.m., Monday through Saturday; a 15-minute live commercial program at 
12:15 p.m., Monday through Friday, a 10-minute live commercial program 

at 7:00 p.m., Monday through Friday, and two 30-minute sustaining pro- 
grams at 2:00 p.m. on Saturday and at noon on Sunday. Eight hours of ag- 
ricultural programs are proposed by Lakes, 6 hours of which are the Farmer 
To Farmer live commercial programs from 7:00 to 8:00 a.m., Monday through 
Saturday; on the same days during the noon hour a 15-minute commercial 
Farm News program is proposed; and at 9:00 a.m. on Saturday the only sus- 
taining program, RFD Jr., will be carried for 30 minutes. Wayne proposes 





3 hours 50 minutes of farm programs, all live sustaining except as noted, 
which include: a 10-minute report at 6:50 a.m., Monday through Friday; 
another 10-minute commercial program at 6:10 p.m., Monday through 
Saturday; a 15-minute commercial news-weather-market (mixed news and 
agricultural) program at noon on Monday through Saturday; a 15-minute 
county agent program at 12:15 p.m., Monday through Friday; and at 12:15 
p.m. on Saturday, a 45-minute farm show program. ! 

186. The applicants variously propose to carry other programs of 
rural interest in addition to the indicated regularly scheduled programs; 
e.g., news programs not listed above will include market and weather re- 
ports and forecasts from time to time, and both remote and filmed or taped 
broadcasts of special events, such as fairs, demonstrations, and 4-H Club 
projects will be provided for. The steps taken by the various applicants in 
establishing policies and plans for agricultural programs have been briefly 





recounted elsewhere. Cooperation of farm leaders and officials will be 
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afforded to all applicants to effectuate their plans. The testimony shows 


that unsponsored early-morning and noontime programs 


[12221] 


are best suited to the preferences and habits=~ of the farm leaders and 


listeners; frequent daily reports on market, weather, crop, soil, and pro- 
duction methods are needed by the rural audience; some needs in these 
areas will be met on'the mid-morning programs aimed at housewives by 
most of the applicants. The ultimate findings must apportion preferences 
to the agricultural programs most suited to the established needs, notwith- 
standing that some applicants relied on advice by their principals who are 
experienced in farm operations. In view of the considerations indicated 
here and elsewhere in the findings and the appendices, it is found that the 
agricultural programs warrant slight preferences in this order: Wayne 
(morning and noon sustaining, evening commercial, and Saturday noon 
sustaining); Citizens (all sustaining noon hour seven days, evening fore- 
cast, no morning); Valley (sustaining daily morning and week-end pro- 
grams, commercial weekday noon and evening programs); Lakes (commer - 
cial daily morning and noon programs, no evening, one Saturday sustaining); 
Community (sustaining daily noon hour, deficient morning and evening); 
Blade (commercial daily noon hour, two sustaining week-end programs, 
deficient morning and evening); and Unity (fails to give adequate time and 
to schedule programs at suitable hours). 

187. In the category of educational broadcasting (Appendix C, 
pages 6, 7, and 14), the applicants variously propose programs of interest, 
some assertedly intended to supplement the programming available to the 
Toledo community through the existing educational and commercial stations. 
The ultimate suitability of the educational programming to discerned needs 
is the significant consideration. The evidence establishes that there are 
substantial needs of the public and private elementary and high schools and 
colleges in and around Toledo for regularly scheduled in-school and adult 
education programs. Unity's proposal for only two 30-minute programs 
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on Sunday afternoon is too deficient to warrant further comment, The ensu- 
ing findings relate only to the other six applicants who made substantial 
proposals with a minimum of 4 hours 30 minutes a week by Blade and 





Wayne and a maximum of 8 hours by Lakes. All educational programs are 
sustaining and virtually all will utilize live talent. Daily programs are to 
be presented at regularly scheduled times in cooperation with the public, 
parochial, and private schools of Toledo and the surrounding area by each 


applicant | 
| 

15/ The policy of the Ohio Agricultural Extension Service favors non- 
commercial programs, but their officials, including county agents, may 
and do take part in commercial programs in which official endorsement 
of the advertisers’ products or services is not implied. It is also shown 
that farmers are likely to be out of their homes and at work after seven 
o'clock in the morning. These factors are considered in appraising the 
agricultural program proposals. 


[12222] | 
except Wayne which proposes only one recurring 15-minute science pro- 
gram at 10:30 a.m. on Monday, Wednesday, and Friday, intended for in- 
school viewing. The other educational programs proposed by Wayne are 





at non-recurring hours on specified days, two hours being on Saturday 
and Sunday, 15 minutes at 7:15 p.m. Friday, and 30 minutes at 7:00 p.m. 
on Tuesday, consideration is also here given to Wayne's Sunday The _ 
University of Michigan Hour, a network program originated by wws -TV 
at Detroit and now broadcast by WJIM-TV. Programs in cooperation with 
the University of Toledo, Bowling Green State University, and Mary Manse 
College, or some of them, are specifically proposed by the other five appli- 
cants; academic credit courses will be offered by each except Valley whose 
This Is Science program will regularly originate at the University of To- 
ledo. ! 

188. Adult education needs are recognized in the proposals of 
Blade, Community, and Citizens. All applicants propose programs of 
cultural interest using the resources of the art museum, the library, and 
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the zoo. Valley and Blade propose 30-minute live programs during school 
hours each day, and Lakes includes a comparable program on behalf of, 
and endorsed by, the public schools showing educational film to be selected 
by school officials; the other applicants propose no daily in-school viewing 
program, for which a need exists. Community plans: two weekly 15-minute 
high school and art museum programs at 1:45 p.m. on Wednesday and Thurs- 
day; two daily TV Workshop for high schools and Toledo University Class- 
room programs between 6:30 and 7:30 p.m.; and Toledo University Story 
at 4:30 p.m. on Saturday. The Lakes program University Of The Air is 
planned for one hour on Sunday afternoon and for five 30-minute segments 
at 7:00 p.m. on school days; Blade's Armchair University is scheduled 
from 7:00 to7:30 p.m. on Monday, Wednesday, and Friday; on the same 
days, from 7:30 to 8:00 p.m., Citizens scheduled TU And You. and the re- 
maining Citizens educational programs are scattered (two recurring, but 
at different hours) throughout the after school and evening hours, except 
for a2 morning 15-minute film. Consideration of the whole educational pro- 
gramming, particularly as above illustratively discussed, leads to the 
ultimate finding that Blade, Valley, and Lakes equivalently propose pro- 
grams slightly preferable for suitability to the public interests over those 
of Community, Citizens, and Wayne in that order. Unity's proposal lacks 
balance and is inadequate, whereas all others evidence commendable at- 
tentiveness to educational programming needs 

189. The news programs proposed by the applicants range in totals 
between 3 hours 15 minutes for Unity and 11 hours 30 minutes for Blade, 
as shown in Appendix C, pages 7-9 and 14. The Blade proposal in this 
category is superior to all others in some respects; it is noted that all 


Blade and Community news programs will be commercial, whereas many 


sustaining news programs are proposed by Citizens (all), Valley, Lakes, 


and Wayne. It has been noted, without mathematical adjustments here, 


[12223] 
that sports programs appear as news in Blade's and Unity's programs and 
as talk in all others. International and national news programs will be 





[12225] 
75 


carried by each station regularly and with varying frequencies; hews wire 
and film service arrangements have been made by each. Local and area 
news will be carried by all applicants but more comprehensively so by 

Blade and Wayne through reports by staff correspondents, who have been 





engaged, in the area. Spot news with film and photographs and remotes 


will be utilized extensively by all applicants. Additional news program 


details are summarized below. | 
* * * * * 
191. The locally originated news programs proposed by Community 
are criticized by the other applicants because none is offered on weekdays 
before noon; the weekday schedule includes 15-minute news programs at 


1:30, 6:00, 7:45, and 11:00 p.m.; 15 minutes of wire commercial programs 





are proposed at 9:15 a.m. and 11:00 p.m. on Saturday and at noon and 11:00 
p.m. on Sunday; 5-minute weather reports will be broadcast at 12:10 and 
6:25 p.m., Monday through Friday. In addition, Community plans a 15--. 





minute news review at 10:15 a.m. on Sunday, followed by a 15-minute re- 
view of news of particular interest to women. Commercial news film, 
locally produced film, and still pictures will be utilized. The station's 
news director and staff will combine and edit local and area news, and will 
rewrite some wire news programs. The absence of forenoon locally orig- 
inated news programs is a noted shortcoming in Community's proposal; 
the record does not support Community's argument that the weakness is 


cured by morning network programs. 
* * * * * 
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196. Lakes proposes: three regular 15-minute news programs 
at 8:30 a.m., 12:00 noon, and 11:00 p.m. on six days a week; two more at 
noon and at 11:00 p.m. on Sunday; a 6:00 p.m. 10-minute program on six 
days a week; and a 30-minute news review at 3:00 p.m. on Sunday. Movie- 
tone news and other wire and ticker services will be utilized, as well as 


film and still pictures prepared by staff employees. 
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198. In summary of the news program proposals it is found that: 
Blade surpasses all others; Wayne ranks closely next because of its 
local news emphasis and plans and for The 10th Councilman program; 
Lakes is slightly preferable to Community and Valley, who respectively 
omit morning and mid-day reports; Citizens ranks next to last because 
its otherwise extensive and sustaining news programming lacks balance 
in its emphasis on the viewpoints of organized labor as sustaining news; 
and Unity’s news program proposal is not shown to be equal with that of 
any other applicant. 

199. The programs classified by the applicants as discussion and 
as talk are considered together because of their general similarity in 
content, and sometimes in format; e.g., to achieve comparability some 
programs as listed in the applicants’ exhibits have been shifted from 
one category to the other in Appendix C. The two categories cannot be 
completely integrated for comparative purposes. It is initially noted 
that Blade's total of nine hours for discussion programs significantly 
exceeds all others; it might contrastingly appear that the two hours or 
less of discussion proposed by Community, Unity, Valley, and Wayne are 
almost inadequate; however, no such deficiency can be assessed without 
weighing the compensating effects of talk programs, a category in which 
each applicant proposes a substantially greater total than the three hours 
scheduled by Blade. The subjects and matters of interest to the people 
in the Toledo area that will be embraced within the applicants’ discussion- 
talk programs are similar and those needs are promised substantially 
adequate recognition by the programs of each applicant. The combined 
totals of local discussion and talk programs planned by the applicants 
are derived from page 15 of Appendix C to be: Blade, 12 hours; Community, 
6 1/2 hours; Unity, 7 1/4 hours; Citizens, 19 1/2 hours; Valley, 13 hours; 
Lakes, 14 hours; and Wayne, 10 1/2 hours. It is shown on pages 14 and 
15 of Appendix C that: virtually all discussion programs are live, and 
all are sustaining; substantial proportions of all talk programs, except 


those of Citizens, are commercial, and live programs predominate in 
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each proposal. Consideration has been given to the showing on pages 
11-13 of Appendix C that sports programs comprise varying proportions 
of the talk programs; e.g., more than 80% of Community's: talk programs 
are of or about sports, whereas Blade's sports programs were classified 
as entertainment (2 3/4 hours) and news (1 hour). | 

200. The following programs are illustrative of the evaluation 
accorded the elements of the discussion-talk proposals in deriving the 
ultimate findings in this area of appraisal. Each applicant proposes 
one or more panel or forum discussions of subjects of interest to the 


Toledo area residents; opportunities will thus be extended for civic 


[12227] 
groups to stimulate interest and provide information concerning their 
activities. Industry and labor will find expression in such programs 
as: Made in Toledo and Toledo at Work (Blade); Labor Speaks, Man About 


Jobs and Patterns Of Progress (Community); Today's Parade (Unity); 


Industry Roundtable (Citizens); Report To Toledo and Foremen's Club 


(Valley); This Is Toledo and Toledo Talks (Lakes); and Toledo, U.S.A. 


and Community Cavalcade (Wayne). Blade's Book-Of -The-Week and 





Community's Toledo Public Library are con.parable to library programs 
under the educational category proposed by Citizens, Valley, Lakes, and 
Wayne. Youth interests and civic activities are recognized in Blade's 
Student Council, Unity's Teen-Age Panel, Lakes' Growing Up, and 
Citizen's I Am A Scout. Daily regular programs of special interest to 
the housewife, although variously classified, are: Women's SoeTSN. 

To The Ladies, and Shoppers' Specials by Blade; Community's Cooking 
For You; Unity’s Women's Club Session and Homemaking Hour; Citizens’ 
The Woman's Angle and Fashions At Five; Valley's Memo To Milady; 
Lakes' Mrs. Homemaker and Modern Eve; and Wayne's Pine Pantry. 
Programs of interest to elderly persons and to young children will be 
presented in various programs offered by all applicants. Civic organiza- 
tions will be afforded assistance and facilities through numerous regularly 
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scheduled programs proposed by each applicant as shown in Appendix C. 
lustratively distinctive characteristics and time placements of some 


discussion-talk programs are stated in the ensuing paragraphs. 
* * * * * 


202. Community proposes these discussion-talk programs for 15 
minutes unless otherwise shown: The Town Forum from 3:00 to 3:30 p.m. 
on Sunday, in cooperation with the City Bar Association; Key To The 
City at 9:15 p.m. on Sunday, relating to municipal affairs; Labor Speaks 
from 10:30 to 11:00 p.m. on Wednesday; Ohio State Capitol Notes at 


[12228] 
5:15 on Saturday afternoon; Patterns Of Progress (NAM) at 11:00 a.m. on 
Sunday; Your Congressman Reports at 11:15 a.m. on Sunday, including 
Senators and Representatives from Ohio and the Toledo area (Congress- 
ional candidates, including incumbents, will not appear); and a daily 
5-minute program about employment opportunities, Man About Jobs, at 
6:55 p.m. Some proposed programs of Community in this area are similar 


to those heretofore carried by its AM station. 
* * * * 
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205. The Lakes proposal for 14 hours 10 minutes of discussion-talk 
programs includes the following during the evening hours: Dial Washington 
for 15 minutes at 6:15 on Thursday; This Is Toledo for 30 minutes at 9:30 
on Thursday, a panel quiz of community leaders; at 7:00 on Saturday, 


Hi Neighbor for 30 minutes will be participated in by leaders of Toledo 
and surrounding communities and, once a month, by high school students; 
at 6:15 on Monday for 15 minutes, The Party Line concerns social and 
cultural events; at 6:15 on Tuesday, Street Scene, sidewalk interviews 
for 15 minutes; at 9:30 on Tuesday, Toledo Talks, a 30-minute group 
discussion of civic problems led by the station's public service director; 
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at 6:15 on Friday for 15 minutes, This I Saw will allow members of the 


public to show and tell about movies and pictures of: places of interest 
they have visited; at 6:30 on Saturday for 30 minutes, I've Got A Hobby; 





also, some sports programs are scheduled during evening hours. During | 
other hours, Lakes proposes these talk and discussion programs, among 
others: I Am A Parent on Tuesday and Thursday at 12:30 P. m. for 30 
minutes each day; Growing Up at 10: 00 a.m. on Saturday, a teen-age 
discussion program; Around Toledo This Week at 12:15 p. m. on Sunday; 

an inspirational program, The Day Ahead, for 15 minutes at. 8:45 a.m. , : 
Monday through Saturday; You and Your Health for 30 minutes at 4: 00 | 
p.m. on Saturday, followed by the 30-minute Safety Parade program; and 
two daily 30-minute programs, Mrs. Homemaker and Modern Eve, on: : 
weekdays at 9:30 a. m. and 1:30 p.m. Live remote and film broadcasts i 
of special events will be carried from time to time, and provision has 


been made for "25 hours weekly free crew time" to assure such coverage. : 
* * * * Pee: 





. [12230]. 
207. The ultimate findings concerning the discussion-talk program 
proposals recognize that the applicants: have shown an awareness of the’ 
importance of planning ; in this area to: ‘Provide: programs most impressively 2 
suited to the variety: and scope’ of. community activities: and. interests. 
Abundant: evidence was ‘submitted. to. support, the finding that each. proposal, 





in the respect: under’ consideration;. ‘would provide’ substantial expression ' 

. for-and. promotion of civic ‘interésts..: But the products of the applicants’ S 3 
competitive efforts. in this area ‘justify. critical: ‘comparisons, : each. against : 

_ the others.’ Slightly. significant differences die inthe. quantitative ranking - 

of Citizens, Lakes, Valley,: Blade}, Wayne, ‘Unity, and | Commiunity for. the. 
total tinie. allotted by € each; although slight,” the. differences distinctively : 
favor Citizens: and: -disfavor- Unity and Conimunity.” The variations in : 


live- ~recorded and sustaining- commercial: totals are decisionally meaning- a 


less. Larger audiences may be reached by evening programs, anid 
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preferences thus extend to Citizens-Blade, Lakes, Valley, Wayne, 
Community, and Unity; Citizens and Blade are equated because the 

totals, excluding sports as Blade did, are about 5 and 4 hours respectively, 
but the Blade schedule is less in competition with network programs; the 
comparable net totals (less sports) for others in the order above named 
are about 3, 21/2, 1 1/2, 1, and zero hours. A tempering fact is that 

all applicants scheduled discussion-talk programs at suitable daytime 

and week-end hours as detailed above. 

208. Onan over-all basis, a vast number of facets of civic life 
are reflected in the program proposals, and meaningful differences 
cannot support 2 comparative ranking of all applicants on the scope of 
subjects and activities embraced in their discussion-talk programs; 
nevertheless, it is found that some distinction inures to Blade because 
it has most extensively explored civic life in planning its programs, 


albeit by staff employees. Comparably, the principals of Citizens, 


[12231 ] 
Valley, Lakes, and Wayne, over varying periods of time, drew upon and 
enlarged their knowledge of local needs to be filled by the television 
service proposed, and among these Lakes' principals were most 
constructively active. The numbers and varieties of subjects and 
activities to be reflected in the local discussion-talk programs are 
indicative that Blade, Citizens, Valley, and Lakes equally surpass 
Wayne; Community, and Unity. Considering discussion programs alone, 
Blade's superiority is apparent; but, as above indicated, the proposals 
of some other applicants to have talks rather than discussions about 
local affairs and problems are comparably meritorious. The summary 
finding, in view of all evident facts and the factors herein pointed out, 
is that in the discussion-talk proposals the applicants attained preference 
in this order: Citizens, for significantly more comprehensive coverage 
with more time allocated at favorable hours; Lakes, for thorough planning 


by principals for balanced programs; Blade, for most extensive surveys, 
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thorough plans, and balanced scheduling; Valley, for contributions by its 
principals to a meritorious schedule; Wayne; Community; and Unity. 

The foregoing preferential findings reflect a composite and subjective 

total judgment; the distinctions, particularly among the first four applicants, 
are small. 


| 
arlene 


* 
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CONCLUSIONS ! 

224. The important city of Toledo, Ohio will be provided with a 
second VHF television station by the applicant who prevails over the 
- other six competitors in this proceeding. The need for a second television 
station in Toledo has been abundantly proved. The one existing Toledo 
station does not adequately serve the local needs for educational, religious, 
agricultural, civic, cultural, and commercial expression through the 
television medium. Recognizing that the persons in the area to be served 
from Toledo have some choices of television service from non-Toledo 
stations, it is clear that a second station is most needed to provide locally 
originated programs. Such programs are more significantly related toithe - 
public interest than are network, film, and recorded programs comparable 





to those now available in the area. 
225. Each of the seven applicants here was found by the Commission 
to be qualified, in all respects now material, to construct and operate 
the television station proposed by it. The foregoing Findings of Fact 
encompass all matters shown and pleaded which are deemed to|be of 
possible significance in deciding under the issues which applicant will 
best serve the public interest, convenience, and necessity. In some 
areas, e.g., those relating to program content and formats, intermediate 
determinations upon some comparative factors have been stated. In the 
ensuing conclusions the intermediate and ultimate contentions of the 
applicants have been accorded careful evaluations. The initial premise, 
i.e., the Commission's finding, is that the public interest will be served 


I 
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by the operation proposed by any one of the qualified applicants. A choice 
must be made on the basis of the comparative factors found to be material 


under the issues. 
226. At this time it can be said that the published opinions by the 


Commission in deciding a great many comparative television application 


proceedings have delineated and extensively discussed the decisional 


criteria for selecting the applicant who will best serve the public interest. 
However, the Commission has emphasized, and it is here again illustrated 
and recognized, that the circumstances of each case so vary that the com- 
plex of inter-related factors cannot be evaluated in accordance with 
mathematical equations or precise standards of predeterminable weight 
and significance. The guiding principles involve conflicting and compen- 
sating persuasions that must be appraised in context with all of the 
circumstances presented on the decisional record 


i eae ee 


="/Since the lifting of the television freeze the Commission has issued 
final decisions -- disregarding pending petitions for reconsideration and 
appeals to the Courts -- in more than forty television proceedings 
requiring a comparative selection of the applicant deemed best qualified. 
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under consideration. | Thus, the ultimate conclusion measures the impact 
of the proposed television station operation upon the public interest, albeit 
on a somewhat prophetic basis. The comparative process here will be 
made less complicated by first setting out -- in the next two paragraphs -- 
some of the areas of differences wherein decisionally significant distinctions 
do not exist. 

227. The legal, technical, and financial qualifications of all applicants 
are equal. The studio and technical facilities proposed by the applicants 
exhibit individual variations but no such inadequacies as might impair 
effectuation of the operations proposed; no preference is justified. Each 
applicant can carry out its proposals with the staff and personnel proposed; 
the varying extents to which important staff positions have or have not been 
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filled and the qualifications of selected employees are not here significant 


because it can only be expected that any applicant who prevails will be 
able to secure the services of personnel competent in experience and 
qualifications and adequate in numbers to operate the station as proposed; 
no decisional importance attaches to the minor differences noted. The 
methods employed and the scope of activity by the applicants in preparing 
for and planning their stations’ operations and program services exhibit 
differences which have no independent decisional significance; ’ preferences 
awarded in other areas, such as program quality and owner-management 
integration, reflect incidental consequences of the planning and preparation 
factors. Neither merit nor demerit inures directly to Blade, Valley, or 
Lakes because of the programs or operating practices of WWSW, the Taft 
stations, or WNYC; the factor of broadcast experience gives due weight 
to those matters, but the link and overlap between Wayne and WJIM-TV 
require separate consideration. | 
228. The application of Citizens has been challenged onla broad 
ground that warrants early disposition. The challenge is denominated, 





in the Lakes pleading for example, as "the special interest problem" 

which is said to arise out of the fact that Citizens is almost wholly owned 

by trade union groups in Toledo, is controllingly owned by one CIO 

affiliated local union, is to be managed by officers and directors occupation- 
ally dedicated to the trade union movement, and proposes programs 
allegedly lacking balance in the handling of news commentaries. The 

reply of Citizens suggests that, in a comparable sense, each of the other 
applicants represents a special interest or an aggregation of special 
interests which comprise the primary interests of the several owners, 

e.g., Blade and its newspapers and Valley and its 47 business and 
professional men; thus, the other applicants might be said to represent 
business management interests, and consequently, that the "special 
interest" principle should favor a grant to this applicant representing 
organized labor. It is also argued for Citizens that the special interest 
claim is beyond the scope of the issues; the argument | 
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| lacks merit because the applicants’ backgrounds are pertinent to their 
comparative abilities to operate a broadcast station in the public interest. 
Other arguments advanced lack merit because the contested "economic 
group” matter is not an independently significant factor for comparative 
consideration. The comparisons hereinafter made in other areas necessar- 
ily attach some importance to the residence, civic, business, and 
occupational interests of the principals of all applicants; the ultimate 
significance of each comparative criterion is derived without an artificial 
or separate weighing of the alleged special interest or economic group 
point. 
LOCAL RESIDENCE 

929. A broadcast service sensitively and continuously responsive 
to local needs and interests is more likely to be maintained by a licensee 
whose owners are established residents of the locality. Blade is one-third 
owned by Paul Block, Jr. of Toledo, who is also one of three trustees 
owning about one-third; the other trustees and stock owners reside in 
Pittsburgh and New York. Community is 100% owned by four Toledo 
residents. More than 95% of the Unity stock is directly and indirectly 
owned by the Edward Lamb family who are Toledo residents. Citizens 
is not owned by individual persons but its stock is held by a number of 
labor unions and other organizations which are located in Toledo; the 
officers and directors of Citizens work and live in the Toledo area. se 
Valley's stock is 88% owned by Toledo residents and will be 92. 3% locally 
owned when the proposed station manager moves there to operate the 
station. Lakes is 92. 7% owned by residents of the Toledo area, the 
remaining 7.3% being owned by its executive vice-president and consultant, 
Seymour Siegel of New York City whose possible change of residence to 
Toledo is not here pertinent. Wayne's 19 individual stockholders, except 
for Mr. Gross with a 10. 6% interest, reside in the Toledo area; the 4. 2% 
owned by the Troxel estate cannot be considered in this connection, thus 


leaving the Wayne stock ownership to be 85. 2% in local residents. The 
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foregoing intermediate conclusions make no distinction and award no 
preferences on account of residencies in Toledo and in suburban or nearby 
communities including Maumee, Sylvania, Bowling Green, Perrysburg, 
Fremont, and Waterville. Many years of local residence, often for a 
lifetime, are shown for various persons comprising the applicants; in the 
aggregate, the periods of local residence for the principals in all applicants 
except Blade are so great that detectable differences are without significance. 


/ ns Ds 
19 The local residence attributed to Citizens parallels the consideration 


that has been accorded to a municipally owned corporation (City of Jackson- 
ville, 12 RR 113), and to a non-profit religious corporation (Loyola 
University, 12 RR 1017). 
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Such strong showings (85% to 100%) of corporate ownership by citizens 
who have long resided in the Toledo area are persuasive that the factor of 
local residence slightly disfavors Blade but justifies no preference among 
the other six applicants. | 

CIVIC BACKGROUND ! 

230. Demonstrated attentiveness to civic responsibilities and 

activities by the applicants and their principals forecasts responsible 
licensee programming. The scope of civic efforts by Paul Block, Jr. 
indicates locally and nationally recognized leadership abilities; comparable 





prominence has been achieved by William Block in Pittsburgh; and credit 

is due Blade for the unquestioned status of its public service in publishing 
the Toledo newspapers. The four principals in Community have engaged 

to a substantial degree in public affairs of the area, although Dr. Reams' 
participation appears limited to activity within the medical profession; 

the other three individually and collectively have held public offices of 
importance at local, state, and national levels, and the WTOL broadcasting 
record, with an independently awarded asset value, is also considered 
favorably here. The civic prominence of Community is not significantly 
surpassed by any other applicant. Mr. and Mrs. Edward Lamb have shown 
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records of significant participation for many years in Toledo's civic, 
cultural, and educational achievements; Unity's broadcasting activities, 


although separately appraised below, entitle it to credit for civic develop- 
ment efforts. The unions which own the Citizens stock have contributed 
much to civic welfare, not entirely limited to union members or their 
families, through participation in committees in furtherance of labor- 
management relations, industrial development, child welfare, race 
relations, and Community Chest programs; also, the officers and directors 
of Citizens in the aggregate have devoted some personal efforts to 
improving civic well-being in Toledo. The numerous local Valley stock- 
holders have been active participants and leaders in public affairs, and the 
civic records in Cincinnati and elsewhere of the Tafts, Mr. Wagner, and 
others are not challenged. Lakes is owned by 12 individual directors, 11 
of whom are Toledo area residents with individual and aggregate records 
of substantial civic leadership; the twelfth director, Seymour Siegel, has 
achieved distinctive eminence among broadcasters, especially in the areas 
of educational and public service programming. The Wayne stock is owned 
by 19 individuals of whom 18 are Toledo area residents with individual and 
aggregate good records of civic participation; the accomplishments of 
Harold F. Gross and of his operation of WJIM-TV add to this applicant's 
civic service record. In summary, while many differences are discernible 
in individually assessing the multitude of activities of all of the applicants 
and their principals, it is concluded that each applicant has presented a 
strong showing of a composite group of stockholders and officers and 


directors with good records of demonstrated awareness of, 


[12240] 
and responsiveness to, the needs for leadership in civic affairs. Compara- 
tive distinctions based on backgrounds of civic activity would have no 
meaningful decisional significance, and no preference is accorded to any 
applicant. 
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BUSINESS BACKGROUND 

231. Reasonable inferences concerning the scope and responsivness 
of a proposed broadcast service may sometimes spring from an evaluation 
of the business and occupational interests pursued by the owners and officers 
of the broadcast applicant. The differences to be found in this proceeding 
warrant a summary discussion, particularly because opposing! claims for 
preferences are made. In this area the closely held corporations of Blade, 
Community, and Unity have made comparatively weak showings; their pre- 
dominant interests in newspaper publishing and broadcasting are not greatly 
diversified by the other pursuits of the few principals in the practice of 
law and medicine and in conducting industrial enterprises. In this area of 
diversity of occupational and business backgrounds of the stockholders it 
is clear that Citizens is inferior to all other applicants because its owners 
and its managers, i.e., the directors and officers, are exclusively 
engrossed occupationally in trade union affairs; the varieties of enterprises 
in which the unions and their many members are engaged, and the less 
than 1% interest of other organizations do not temper the dominant 
characteristic of Citizens, its ownership by labor organizations. The 47 
individuals who own the Valley stock present a compositely broad repre- 
sentation of the economic structure in the Toledo area, except of course 
for the important organized labor movement which is exclusively repre- 
sented among the applicants here only in the Citizens proposal. The business 
and occupational activities of the Valley stockholders encompass the 
professions of law, medicine, and teaching, the businesses of printing, 
paper manufacturing, banking, and radio and television broad¢asting:=~/ 
in the matter of diversified business backgrounds of the owners, Valley 
is not surpassed by any applicant in this proceeding. The stockholders ) 
and directors of Lakes also represent a broad cross section of economic 
activities in the area; they are variously engaged in advertising, insurance 
and investments, radio broadcasting, architecture, law, grain and dairy 
farming and marketing, glass and chemical manufacturing, education, and 


| 
| 


the ministry; it is also noted that Norma H. Richards has been occupation- 


ally engaged in drama, theatre, and broadcasting 
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20, Interests in broadcasting are credited to Valley, Lakes, and Wayne; 


— 


in each case the stockholder is not a Toledo resident, a factor elsewhere 
considered. Moreover, the credit to Lakes recognizes the absence of true 
proprietary participation by Seymour Siegel in the WNYC operation which 
is his occupational pursuit. | 
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activities in Toledo. The substantial diversification of business interests 
combined in the Lakes owners is quantitatively exceeded by the aggregate 
business backgrounds of the 47 stockholders in Valley; the difference does 
not amount to a preferential distinction because of the great diversification 
shown by each. Among the 19 individual Wayne stockholders, 18 are 
engaged in a diversified range of professions, businesses, and occupations 
in the Toledo area, and radio and television broadcasting is the sole 
business of the non-resident officer and director Harold F. Gross; there 
are 8 other directors, including all officers, whose vocational interests 
include predominantly manufacturing activities, but also investments, 
banking, photography, and farming; the remaining local stockholders, 
owning in the aggregate less than 41% are variously engaged in manu- 
facturing, real estate, engineering, public relations, horticulture, invest- 
ment consulting, and banking; five of the ten non-officer stockholders are 
principally engaged in manufacturing industries. Whereas the co mposite 
economic background of the Wayne stockholders is not narrow, yet it is 
not as broadly representative as are those of Valley and Lakes because of 
the dominant positions of individuals engaged in manufacturing industries; 
apart from the interests of Mr. Gross and the Troxel estate, 10 of 18 
stockholders (more than 50% of Wayne's stock), 5 of 8 directors, and 
3 of 5 officers are so primarily engaged, but account is taken of the fact 
that these individuals also have other investment, directorial, and 


occupational interests. Moreover, some comparative significance attaches 


to the fact that neither education nor the ministry is represented in the 
Wayne group, whereas both are among the Lakes principals, and education 
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is represented among Valley's principals. In summary, it is concluded 
that as to diversified business backgrounds of the principals, Valley and 
Lakes equally demonstrated slight superiority over Wayne and jthese three 
clearly surpass Unity, Community, Blade, and Citizens, who are to be 
preferred in the order named. | 
BROADCASTING EXPERIENCE AND SERVICE RECORD 
232. Significance is sometimes found in comparative consideration 
of the broadcast experience and broadcast service records of competing 
applicants and their principals; the two factors are here considered 
together. Stipulation 12, Appendix A, pertains to internal management 
and operating procedures and is not understood to neutralize the 
affirmative or negative inferences of program effectuation to be drawn 
from prior broadcast experience and activities; in this connection, 
consideration is also given to Stipulations 4, 5, 9, and 10, Appendix A, 
which relate generally to cooperation by the public with the proposed 
station. There remain for comparative evaluations the extent) to which 
comprehension and fulfillment of public needs have been evidenced by 
broadcast station operation, and the probability of program effectuation, 


apart from administrative functions and public cooperation, that is 


[12242 ] | 
indicated by the broadcasting experience of the applicants and their 
principals. | 

233. The matters under discussion provide no criterion of preference 
for or against Blade which has no broadcasting interest or record in 
Toledo, but whose principals control the licensee of WWSW in Pittsburgh; 
the strengths and weaknesses noted in that station's performance warrant 
no balancing appraisal because the proposed station's operation will not 
be under the same management and the ultimate links of common owner- 
ship, absent active participation, are remote. The proposal of Community 
presents, directly through the applicant corporation, experience for many 
years in operating aural broadcast facilities in Toledo; thus the existing 








[12242] 
90 


organization and the four principals of Community have acquired the 
recognized values of experience in serving the aural broadcast needs 
and interests of the principal city to be served by the proposed television 
station. Qualitatively, the WIOL program service has been meritorious; 
apparent weaknesses in the live, discussion, and educational categories 
indicated in Appendix E are counterbalanced by the strong showings, 
including the testimony of public witnesses, that WTOL has served well 
the public needs of the Toledo area. No other applicant makes a com- 
parable showing and upon this point Community has a distinct superiority. 
Unity has a record of aural broadcast station operation in Toledo, a factor 
of more direct significance, and experience through its principal owner 
in television and radio broadcasting elsewhere; the latter experience is 
not relied upon or shown qualitatively, and the findings have pointed out 
both strong and weak points in the WIOD operation; the noted short- 
comings in licensee control of program balance and content preclude a 
preference for Unity based on its broadcast service record, although its 
experience in Toledo broadcasting demonstrates a familiarity with some 
needs and interests of the area which is not matched by the non-broadcast- 
ing applicants. Neither the corporate entity of Citizens nor its stockholder 
organizations nor its directors and officers have had broadcasting 
experience; because other applicants show some strength on this point, 
Citizens must be ranked last. ant 

234. The three remaining applicants, being corporations formed to 
seek the television facility under consideration, lack broadcast experience; 
but such has been acquired by some officers and stockholders of each. 
Paul E. Wagner, a 4.2% stockholder but not an officer or director in 
Valley, will bring to the station manager's position a substantial measure 
of experience in aural broadcasting and about two years of experience as 
commercial production manager at a television station in Cincinnati; the 
broadcast experience factor for Valley is augmented by the 5. 4% interest 
of the Taft brothers, one of whom is a director and each of whom is 
experienced in aural and television broadcast station management affairs. 
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The broadcast experience claims for Lakes point primarily to its 


executive vice-president, Seymour N. Siegel, and 
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secondarily to its president, Arthur W. Reichert, and its women's 
director, Norma H. Richards; the broadcast station operating experience 
of Mr. Siegel at WNYC is extensive and impressive, and he has'done much 
work in the visual media though not in television station management or 
operation; Mr. Reichert's experience in broadcasting, acquired in the 
advertising business, provides incidental but minor asset value; Mrs. 
Richards has had much experience in Toledo in producing and partici- 
pating in radio programs, and to a less extent in television programming; 
each of these three individuals is a director of Lakes who will devote 
significant personal efforts and time to station operation. On behalf 
of Wayne, the broadcast experience claim rests entirely upon that of 
Harold F. Gross, 2 10.6% stockholder, a vice-president, and a director; 
he is extensively experienced in broadcasting and has devoted his entire 
time to that business for many years; his familiarity with television 
broadcast station construction and operation promises useful agsistance 
to Wayne, but the noted weaknesses in the broadcast service record of 
WJIM-TV under his control diminish the asset value of his experience. 
The predictable impact upon the program services proposed is the basis 
for weighing the experience and performance records criterion; in 
summary, preferences are warranted to the applicants in this order: 
Community, for a good broadcast service record in Toledo; Unity, for a 
broadcast service record in Toledo distinctively weaker than that of 
Community; Lakes, for more meaningful aggregate experience |of 
principals; Valley, for the experience of its stockholder-manager and 
of the Tafts; Wayne, for the experience of Mr. Gross; Blade, for ancillary 

or remotely secondary experience with WWSW; and Citizens, which lacks 
experience. The superiority of Community is substantial, whereas the 


preferences among all other applicants are slight. 
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PROGRAM SERVICES PROPOSED 

235. Decisional preferences are variously claimed by the applicants 
on account of the merits of their own, and weaknesses of the opponents' 
proposals. In comparing program proposals the Commission finds primary 
significance in whether or not the applicants offer diversified and balanced 
programs with attention to the civic, religious, educational, agricultural, 
news, discussion, entertainment, and co mmercial interests of the people 
in the area to be served. The declared and ascertained program policies 
of the applicants forecast well-rounded services to the area's needs; 
program policy differences are without decisional significance. Illustrative 
of the differences so dismissed are: Blade's advertising policy declarations, 
because no applicant's policy in this area is deficient; Community's plan 
to pay teachers, as well as the plans of Citizens, Valley, Lakes, and 
Wayne variously to devote all or some profits to specified program 
assistance and improvement projects; and the absence or presence or 
extent of perfection of plans for reliance upon program advisory boards. 


Commendable ingenuity and planning are evidenced 


[12244 ] 
by these and other special facets of the program policies, but decisional 


preferences thereon would require Commission ratings of the applicants’ 
judgments and discretions in areas that are properly theirs. This 
conclusion of equivalence as to program policies parallels the ultimate 
conclusion -- which was forecast at various points in paragraphs 173-179 
above -- that in total structure and over-all balance the applicants’ 
proposals do not present such significant superiorities or deficiencies 

as to warrant decisional preferences among them. 

236. The extensive evidentiary and ultimate findings now lead to 
an appraisal of the program subjects and formats to evaluate the com- 
parative differences of a secondary nature there found. The character- 
istics and subject matter content of the local programs are important. 


Entertainment programs exhibit no significant differences; the scope of 
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interests to be served by each applicant is adequate. In religious pro- 
gramming, slight preferences -- here and hereinafter stated in first to 

last order unless otherwise noted -- were found to favor Citizens, Lakes, 
Valley, Blade, Community, Wayne, and Unity. The applicants’ agricultural 
programs earned these preferences: Wayne, Citizens, Valley, Lakes, 
Community, and Blade; Unity's programs are deemed inadequate to meet 
agricultural needs. Educational programming preferences fayor equally 
Blade, Valley, and Lakes over Community, Citizens, and Wayne; the 

Unity proposal is significantly deficient in this respect. The news programs 





proposed by each applicant would serve the public interest; for comprehen- 
siveness of planning and content and for frequency and regularity of presenta- 
tions, as notedin the findings, and sumn.arized in paragraph 198, the order 
of preference among the applicants is Blade, Wayne, Lakes, Community, 
Valley, Citizens, and Unity. In the combined discussion-talk category, 

the program area of greatest importance in providing for the exchange 

and communication of ideas and information of great local interest, the 
ultimate preferences are: Citizens, Lakes, Blade, Valley, Wayne, 
Community, and Unity; as indicated in the findings, paragraph 208, it is 

here noted that the preferential differences among the first four applicants 
are slight. A recapitulation of the foregoing to derive an ultimate preference 


ranking of program proposals is set forth below. The comparative ranking 


process does not rest upon mathematical equations derived from what 
might be miscalled the rating scores of the applicants; rather; it takes 
account of the degrees and importance to the public interest of the 
differences as set out in the underlying findings heretofore stated. 

237. In formulating a total competitive appraisal of the! specific 
program proposals it is clear that Unity's ultimate position is last, just 
as it was in each secondary area in which differences were found to exist. 
Community's total preference position here is low in view of the fact 
that its individual subject area rankings were exceeded in every instance 


1 
| 


by three or more applicants. The remaining five applicants 
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achieved superiority (or a three-way tie therefor) over all other applicants 


in at least one of the subject categories under consideration; their relative 


program service merits are discussed below in sequential rather than 


preferential order. 

238. Blade's over-all showing is strong because it has achieved 
eminence in the important areas of news and educational programs 
(shared); its relative position in the discussion-talk category is only 
slightly surpassed by Citizens and Lakes; religious programming by 
Blade is not so relatively inferior to others as to warrant meaningfuily 
adverse conclusions; finally, a more significant shortcoming is found in 
its agricultural program plan which offers neither morning nor evening 
programs nor the daily sustaining outlet that would be most useful to 
the farm population. 

239. The Citizens proposal exhibits superior merit in the important 
discussion-talk category (in which it significantly excells all others), and 
in the religious category; its agricultural program proposal is close to 
the best; its programs for education are reasonably comprehensive, but 
compare unfavorably with others which provide for in-school viewing 
programs. The most significant shortcoming in Citizens’ proposal is 
in the news category wherein the four regularly scheduled sustaining 
programs on behalf of and by representatives of organized labor and the 
staff editing and presentation of all other news programs (except for the 
filmed Capital Report and Story Of The Week) plus the absence of any 
network news program support the charge of lack of objectivity in news 
programming. 

240. The shared eminence of Valley's programs for education and 
its slightly surpassed programs in the agricultural and religious fields 
are somewhat offset by its relatively poorer showing in the news and 
discussion-talk categories, in which latter categories the ascertainable 


differences are not great. 
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241. The Lakes programs in the educational category share eminence 
with those of Blade and Valley, its discussion-talk and religious programs 
have been ranked second by slight margins, and in the news and agricultural 
categories it has been surpassed by two and three applicants respectively; 
the relative demerit for agricultural programs accrues to Lakes, notwith- 





standing its proposal to devote more time thereto than any other applicant, 
chiefly because of the virtual lack of sustaining programs and of the schedul- 
ing of its major daily program at a time when most farmers are expected 
to be busy with their morning chores; the superiority of two other news 
program proposals rests principally on the planned local and area news 
programs. | 
[12246 ] 
242. The program proposal of Wayne is relatively weak in the 
religious and educational categories and exhibits strength in the first 





and second place rankings for agriculture and news presentations; the 
discussion-talk category found significantly less attentiveness in the 
Wayne proposal. : 

243. Careful consideration of all of the evidence and the factors 
indicated in the whole of the foregoing discussions, leads to the conclusion 
that an over-all view of the specific program proposals, formats, and 





subject matters encompassed in the local programs to be presented by 
the applicants places them in the ultimately preferred positions of merit 
as follows: the Blade and Lakes proposals are equivalently superior to 
all others, with mutually countervailing strengths and weaknesses 
between them; Valley's program proposal, with relative weaknesses in 
the news and discussion-talk categories, ranks third and only slightly 
short of the Blade and Lakes proposals; the Citizens proposal evidences 
outstanding superiorities that would lead to a ranking equal with or superior 
to all other applicants except for the lack of assurance of objective news 
reporting, a factor of more significance than the relatively weak showing 
in the educational category; and Wayne's proposal evidences substantial 
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weaknesses in religious and educational programs, the latter more 
significantly, and in the important discussion-talk category, which are 
not outweighed by its superiority in agricultural and news programs. 

244. The foregoing comparative ranking of the applicants’ program 
proposals was derived after carefully weighing the strongly urged claims 
of Citizens that its proposal embodies the most, the best, and the finest 
in virtually every detectably significant respect. Illustrative assertions 
of superiority for Citizens are that it leads or equals all applicants: in 
all types of public service programs; in religious and talk programs; in 
percentage of live sustaining programs; in live commercial programs 
during the evening hours; in live sustaining evening percentages; in total 
hours of local, live sustaining programs; in live sustaining and total 
religious hours; in totals of live sustaining agricultural, educational, news, 
and talk programs; and in total hours of locally originated live programs 
during the prime viewing evening hours. The findings and conclusions 
have stated and weighed the facts which generally substantiate the fore- 
going diversified and sometimes overlapping claims. These factors are 
attributes of a comprehensively planned schedule to emphasize locally 
originated broadcasts in the realm of public service programming. The 
Citizens programming, apart from its distinctive weakness in the news 
category, evidences great comparative merit, but it does not necessarily 
foliow that the quantitative superiorities forecast the most effective service 


to all interests of the area. Substantial needs exist in Toledo for locally 


originated programs on behalf of the educationai, agricultural, religious, 


[12247] 
cultural, charitable, and other civic functions in the community. Other 
applicants have also made diligent efforts to develop program proposals 
which promise extensive and effective enlarged television expressions 
for these manifold interests, and which provide greater assurances that 
the presentation of programs in the news and educational categories will 
most effectively serve the public interest. The impressive local program 
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services proposed by Citizens are meritorious, but in over-all appraisal 


they are not superior to those of Blade, Lakes, and Valley. 
INTEGRATION OF OWNERSHIP AND OPERATION | 
245. The probability of effectuation of a planned broadcast service 
is somewhat foretold by the extent to which those who own the station 
will contribute to carrying out the policies and plans by participating 





in the station's operations. This criterion often affords a measure of 
assurance not only that declared policies will be translated into operating 
practices, but also that the program service will be maintained sensitively 
responsive to community interests and needs, especially where the owners 
are local residents. In this proceeding the integration factor is decision- 
ally important because the program policies and proposals of several 
locally owned applicants have been well planned to serve effectively the 
interests of the Toledo community. The ensuing conclusions accord 
some weight here to the matter of owner participation in planning for 
television operation, a factor which, although lacking independently 
assessable significance, affords some preview of the genuineness and depth 
of the owners’ personal interest in television broadcasting. | 
246. The Blade proposal evidences comparatively slight ownership 
participation in station operation; policy determinations by the predomin- 
antly non-resident owners will be effectuated under the supervision of a 
substantial stockholder resident of Toledo, but by corporate officers and 
employees having no proprietary interest in this applicant. The Community 
claim of 100% integration of ownership into management and day-to-day 
operation overstates the point atissue. The 70% owner and chief executive 
officer, Frazier Reams, expressed his intentions to participate in an 
active and supervisory capacity in the day-to-day operation of the television 
station; his chief concern will be to devote whatever time is required to 
general program policies, the selection and employment of personnel, 
and to maintaining civic contacts. This written case record does not 
afford meaningful explanation of what actually can be expected of Mr. 
Reams; the same deficiency of procedure in varying degrees clouds the 
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appraisal of somewhat similar statements by the principals of other 
applicants. Under the active direction and management of Thomas 
Bretherton, who is the corporation's secretary and full-time managing 
director and a 10% stockholder, Robert Krieghoff, the employed program 
director of WIOL and of the proposed television station 


[12248 ] 
who participated most intensively and actively in developing the public 


contacts and program proposals, will be in charge of the program opera- 
tions of Community's station. Morton Neipp, a 10% owner and officer, 
will participate in policy making, will devote attention to sales activities, 
and will confer frequently with other principals; his participation will 
occupy an unspecified part of his time which will be otherwise devoted to 
the law firm's practice. Glenn H. Reams, 2 10% owner and officer, will 
participate primarily in policy determinations by the Board of Directors, 
and he has allocated no estimated portion of his time to those duties. In 
summary, itis clear that Community is a closely held corporation whose 
policies are determined by the four owners, and whose operating practices 
and day-to-day determinations with regard thereto are principally made by 
the chosen managing director who is a 10% stockholder. 

247. The proposal of Unity exhibits comparatively little strength in 
the ownership integration matter; the day-to-day operation of the station 
will be conducted by'the WTOD manager who was primarily responsible 
for developing the television program proposal; the principal owner, 
Edward Lamb, plans to supervise the television operation by daily 
personal or telephone conferences with the manager, while continuing 
the pursuit of his other professional and business interests. The owner- 
ship integration factor in the Citizens proposal is considered as in the 
City of Jacksonville and Loyola University cases, supra, which lacked 
the element of personal and individual ownership. Howard Rediger, the 
chief executive officer of Citizens, will devote not less than 15 hours a 
week to television station operation matters, and Thomas Burke, the 
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vice-president and secretary, will devote his entire time to the enterprise. 

Although the remaining nine members of the Citizens official family will 

devote unspecified amounts of effort and time to the station operation in 

various areas of interest, it cannot be concluded that significant owner 

contributions to station operation will be made by them. | 
248. The operating plans for Valley present a significant degree 

of integration of ownership interests into station management and operation. 

Its president, Bernard R. Baker, will spend the greater part of his time 

at the station during its initial stages and thereafter will devote half his 

time to it; R. L. Ballantyne will be the full-time office manager; Robert 

N. Torbet will devote half his time to the station; and Wendell v. Gorton 

will spend at least one day a week primarily in connection with engineering 





matters. The four men above named are the officers of Valley (except for 
George P. Crosby who resigned); they are on the Board of Directors and 
own in the aggregate 11.1% of the stock. Additionally, the station's educa- 
tional director, Robert J. Barber, who is a director and 2.1% stockholder, 
will devote his afternoons to the duties of educational director and chairman 


of 


[12249 ] 
the Program and Community Service Committee. More significantly, 
Paul E. Wagner, a 4.2% stockholder who is not an officer or director, 
will be the full-time manager of the proposed station. The extent of 
participation in station affairs by the remaining 41 stockholders is 
desultory and insignificant. Although the degree of integration of 
ownership into the station operation and management by Valley is not 
impressive from the standpoint of the less than 20% stock ownership and 
the one-seventh representation of individuals in operation, more meaning- 
fulness flows from the fact that the station manager will be an experienced 
broadcaster, a relatively major stockholder, and an individual contributor 
of substantial effort to television planning; that he is not an officer or 
director is comparatively significant, as noted below. Slight significance 
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is here found in Valley's plans for director committees and a program 
advisory board. 

249. Lakes contemplates extensive and relatively specific contri- 
butions to station operation by a majority of its 12 stockholders and 
directors. Substantially full-time (90%) participation in its affairsis 
promised by its president and 14. 7% owner who has had some experience 
in advertising over broadcast stations; the executive vice-president, 
management and public service consultant, and a 7. 3% stockholder will 
spend two days 2 week on station affairs after the initial construction 
period during which he will devote substantially all of his time thereto; 
the commercial manager, a 7.3% owner and director but not an officer, 
will devote full time to the operation; Norma H. Richards, owning only 
2% of the stock, will devote full time to the staff position of women's 
director. Among the officers, Wayne E. Shawaker, a 14. ™ owner, Will 
devote 50% of his time as director of community activities; and each of 
the remaining officers, Wellington F. Roemer (14.7%), John N. Richards 
(14.5%), and Harold Anderson (14. 7%), promise to devote at least one 
day a week respectively to sales and promotion, design and staging, and 
agricultural affairs. Other non-officer directors, Donald S. Parks and 
John C. Walker, each owning 1.5%, propose to devote one day a week or 
more to the educational and religious programs of the station. The 
participation promised by the other two principals is not specific. In 
summary, the six officers who own more than 80% of the stock will 
participate in station operation on a definitely committed regular and 
functional basis -- three of them for one day a week, one for two days 2 
week, one 50% of the time, and another 90% of the time -- two minor 
stockholders will devote full time to station operations, and two others 


will give one day a week thereto; all stockholders are directors, and only 


two of the twelve offered only general unspecified promises of partici- 
pation. 

250. The plans of Wayne do not as specifically allocate management 
and operating functions as do those of Lakes; the Wayne president, Mason 
B. Jones, will devote a substantial amount of time to his duties; 
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[12250] 
the vice-president Harold F. Gross promises one day a week after 
full-time participation in the initial stages; the vice-president Cc. Barnes 
Walbridge will give at least 25% of his time in assisting as general 
chairman of public service activities; and the directors Robert G. Landers 
and John B. Wilson, Jr. will each give several hours a week to station 
operations in the educational and agricultural fields respectively. The 
time and nature of services to be rendered by other principals are not 
sufficiently detailed in the evidence to accrue comparatively significant 
credit to Wayne upon the ownership integration factor, although in terms 
of station operation responsively to public needs and interests, the stock- 





holder committee plan of Wayne somewhat enhances its position. In 
summary, it appears that the president and two of the four other officers, 
owning in the aggregate 31.8% of the stock, will devote part time to station 
operation, and other officers and stockholders will contribute unspecified 





portions of their time to the work of the various stockholder committees 
to which they belong. | 


251. The applicants have presented in somewhat different forms, 


and without the illumination to be had from cross- examination, evidence 
of the extent to which the over-all policies and daily operating practices 
of their proposed stations are likely to reflect the genuine personal con- 
cern of those who own the television station. A conscientious effort to 
derive fair ultimate conclusions, notwithstanding the variations in 
literate emphasis, has been made. Representations of stockholder 
participation in corporate affairs have been accepted as good faith state- 
ments and promises warranting the indicated measure of credit for inte- 
grating ownership interests into station management and operation. The 





comparative positions, derived by weighing the individual applicant sum- 
maries above, are as follows: Lakes is distinctively superior to all 
applicants because nearly all of its owners and directors will occupy 
influential positions in effectuating the broadcast service proposed; 


Community merits a second preference because of policy determinations 
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by all four owners which will be carried out under the full-time super- 
vision of a 10% owner, officer and director; Valley is next preferred for 
the management of its station by a relatively major stockholder, and for 
some operating functions of other owners and directors; Unity is ranked 
next because the controlling owner, with radio and television broadcast 
experience, will make policy determinations and exercise some super- 
vision of operating practices; finally, Blade, Wayne, and Citizens are 
least to be preferred on this point, with only slight distinctions separating 
their respective positions. 

COMMUNICATIONS MEDIA OWNERSHIP AND CONTROL 

252. A criterion of decisional importance in this comparative 
proceeding arises in considering the principle of diversification of the 


ownership of media of mass communications. Blade owns and 


[12251 ] 
publishes the only daily (morning and evening) and Sunday newspapers in 
Toledo; its owners also have newspaper, radio, and television interests 
in Pittsburgh, a matter of slight significance here; it is recognized 
that Blade's newspaper and television staffs and commercial departments 
will be separate, but ownership is identical and competition in the 
communication of news, information, opinions, ideas, and advertising 
messages in the Toledo area will be fostered by granting this television 
station to an applicant who has no comparable media connections. 
Community is less favored than some other applicants because of its 
ownership of AM and FM broadcast facilities in Toledo; there are competing 
radio facilities, and the proposed television station will have local competi- 
tion, so that the comparative position of Community in this area is sub- 
stantially superior to that of Blade, but is subordinate to the positions of 
those who are without ownership interests in local communications media. 
Unity also is at a comparative disadvantage, greater than is Community, 
in the category under discussion because it owns AM and FM broadcast 
stations in Toledo, and its principal owner controls aural broadcast 
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stations in Erie, Pennsylvania and Orlando, Florida, a daily newspaper 
and television stationin Erie, and a television station permittee in 
Massillon, Ohio; the officially noticed fact that in August of 1955, Unity 
filed an application -- now pending -- to sell its broadcast facilities i in 
Toledo cannot be held here to improve the Unity comparative position. 
Citizens has no direct or indirect interests in mass media communications; 
its Toledo Union Journal is primarily a house organ circulated principally 
to members of the unions which own the Citizens stock. Valley has no 
direct media ownership interests, but the Taft brothers, one of whom 
is a Valley director, have executive and ownership positions in aural 
and television broadcast stations and a daily newspaper in Cincinnati, in 
a television station in Columbus, Ohio, andin radio and television broad- 
cast stations in Knoxville, Tennessee; the fact that the Taft stations serve 





a substantial portion of southern Ohio compels the conclusion that the 
diversification of ownership of television facilities in Ohio would not be 
served by granting the Valley application, but its preference position is 
subordinate only to that of Citizens and Lakes. The applicant Lakes has 
no communications media ownership interest directly or indirectly; the 
position of Mr. Siegel with WNYC is not one of, or comparable to, owner- 
ship as herein relevant. Wayne has no direct communications media 
interests, but a major stockholder, Harold F. Gross, a vice-president 





and director who did and will participate substantially in Wayne's plans 
for television operation, controls and owns a major interest in the 
licensee of WJIM and WJIM-TV in Lansing, Michigan, which places a 
Grade B signal contour over approximately one-third of the area in the 
proposed Wayne station's Grade B contour, and the overlap area 
constitutes 21% of the WJIM-TV Grade B contour area; the overlapping 
and contiguous service areas and the prominent position of Mr. Gross in 


[12252] | 
both station organizations are considerations suggesting that in the area 
of diversification of media ownership Wayne is less to be preferred than 
is Valley. In summary on this point, Citizens and Lakes are clearly 
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superior to all applicants; the preferences for the others are in this 
order: Valley, Wayne, Community, Unity and Blade. 
SUMMARY 

253. The proposed operation that will best serve the public interest, 
convenience, and necessity is that of Great Lakes Broadcasting Co. It 
is a corporation owned by 12 individuals of whom 11 are prominently 
identified in diversified business and civic activities in the Toledo area 
where they reside, and the twelfth principal, Seymour N. Siegel, isa 
career broadcaster with a background of nationally and internationally 
recognized achievements in broadcasting. The significant differences 
leading to this comparative determination are here summarized from the 
preferences ascertained in the areas of comparison heretofore discussed. 

254. The proposal of Blade is significantly preferred over all 
others in the secondary matter of news programming and is favored 
equally with that of Lakes because of the over-all merit of the programs 
proposed. These favorable differences are outweighed by the superiority 
of Lakes and some or all other applicants in the areas of local residence, 
diversity of business background, broadcast experience and service record, 
integration of ownership and operation, and the diversification of owner- 
ship and control of communications media. 

255. The proposal of Community is preferred over all others in 
the significant area of broadcast experience and its record of broadcast 
service in Toledo. This important clear superiority, weighed against 
the background of qualified applicants who are not broadcast licensees 
in Toledo or elsewhere, is overcome by comparative weaknesses in 
other areas. The Community proposal is significantly surpassed by that 
of Lakes in the matter of integration of ownership and operation, and 
by the proposals of Lakes and some other applicants in the areas of 
diversity of business background, programming service (and each component 
category), and diversification of communications media ownership. The 


conclusion here is that as between Community and Lakes the latter more 


assuredly will so manage and operate its station as to effectuate a pro- 
gramming service that will better serve the public interest. 
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256. The proposal of Unity is not preferred over all competitors 
in any comparative area. Unity is superior to Lakes only in the matter 
of broadcast experience and service to the Toledo area; that preference 

[12253 ] 
does not constitute an ultimately significant difference in view of the 





superiorities for Lakes, as well as some or all other applicants, in 
every other distinguishing area of comparison except that of local residence 
wherein all applicants are equally preferred over Blade. 
257. The proposal of Citizens evidences superiority over all others 
in the religious and discussion-talk programs proposed, but the strength 
of its local programs is so overcome by noted shortcomings that the over- 
all program service is excelled by that of Lakes, Blade, and Valley. 
Citizens and Lakes are equally preferred over all other applicants for 





diversification of the ownership and control of media of mass communi - 
cations. Ultimately significant differences favor Lakes over Citizens in 
the areas of programming service, diversity of business background, 
broadcast experience, and integration of ownership and management. 
258. The Valley proposal does not surpass all others in any area 
of comparison, but itis preferred equally with Lakes as to diversity of 





business background and equally with Lakes and Blade in educational 
programming. The principal significant difference favoring Lakes over 
Valley is the superior integration of ownership and management; of 
secondary but significant importance are the superiorities in the areas 
of media ownership diversification and broadcast experience, whereas 
the slight preference for the Lakes program service lacks decisional 
weight. | 


259. The proposal of Wayne is superior to all others only in the 


category of agricultural programs. The total program service is 
comparatively inferior to that of Lakes and three other applicants, a 
consideration that nullifies the foregoing secondary factor preference as 
well as that accorded to Wayne over Lakes in the news program category. 
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In every other area of comparison in which significant differences’ 
exist the Wayne proposal is surpassed by that of Lakes and one or more 


other applicants. 

260. The findings and conclusions heretofore stated extensively 
detail and explain the record showing of significant differences as to, 
(a) the applicants’ background and experience having a bearing on their 
abilities to own and operate the proposed television station, (b). the 
proposals for station management and operation, and (c) the programming 
service proposed. Comparative consideration of all factors, as fully 
indicated hereinabove, leads to the ultimate conclusion that the public 
interest, convenience, and necessity will be best served by the television 
station operation as proposed by Great Lakes Broadcasting Co., and 
ACCORDINGLY 


[12254 ] 

IT IS ORDERED, this 13th day of March, 1957, that, unless an 
appeal to the Commission from this Initial Decision is taken by any of 
the parties or the Commission reviews the Initial Decision on its own 
motion in accordance with the provisions of Section 1.853 of the Rules, 
the application of Great Lakes Broadcasting Co. for a construction permit 
for a new television station to be operated on Channel 11 in Toledo, Ohio, 
IS GRANTED; and, IT IS FURTHER ORDERED, that the applications of 
The Toledo Blade Company, The Community Broadcasting Company, 
Unity Corporation, Inc., The Citizens Broadcasting Company, Maumee 
Valley Broadcasting Co., and Anthony Wayne Television Corp. for use 
of the same facilities ARE DENIED. 

/s/ J. D. Bond 


Hearing Examiner 
Federal Communications Commission 


[SEAL] 


Released: March 21, 1957 

and effective 40 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. 
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[12297] 
[F.C.C. Rec'd. June 13, 1957] 
EXCEPTIONS TO INITIAL DECISION | 
STATEMENTS AND BRIEF IN SUPPORT OF EXCEPTIONS 
REQUEST FOR ORAL ARGUMENT 


Anthony Wayne Television Corp., 
* * * 





[12387] 


Exception No. 97: The finding (in paragraph 187) that 
"The evidence establishes that there are substantial 
needs of the public and private elementary and high 
schools and colleges in and around Toledo for regularly 
scheduled ... and adult education programs." 





112. The above finding, in effect, states that there is a need for 
régularly scheduled adult education programs which can only be satisfied 
or fulfilled by the channel 11 station proposed by each of the applicants. 
There is absolutely no evidence to support such a finding. Dr. Asa Ss. 
Knowles, President of the University of Toledo and President and Trustee 
of the Greater Toledo Educational Television Foundation, and Harry D. 
Lamb, Director of Radio Visual Education of the Toledo Public Schools 
were the only witnesses associated with educational institutions of the 
area who were not principals of an applicant. Dr. Knowles twide testi- 


| 
fied as a witness for Wayne (Ex 620; Ex 660). No witnesses associated 


with the parochial schools or the other 6 universities and colleges of 


the area (Par. 8) were presented. Dr. Knowles testified that the 
University of Toledo has been presenting television courses for credit 
over Toledo's WSPD-TV since 1952 (Ex. 620, P.1, L.24-P.2, 1.13); 
that the programs "are heard as far south and west as Marion (87 miles) 
and Lima (65 miles) and north to Detroit" (Ex. 620, P.2, L. 14-15); that 
"the interest in receiving credit for Telestudy courses are declining and 
that cultural subjects are better received than vocational ones” (Ex. 620, 
P,2, L.16-18); that WSPD-TV was telecasting four 15-minute programs 


a week for TU Telestudy (Ex. 620, P.3, L.1); that “programming on 
Channel 11 must be 
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[12388 ] 
coordinated with our programming on WSPD-TV" (Ex. 620, P.3, L.4-5; 
Emphasis supplied); that the members of the University staff have not 
made any con.mitments that "the University would cooperate with one 
individual to a greater degree than any other applicant" (Ex. 620, P. 3, 
L. 19-27); that the University was a member of the Greater Toledo 
Educational Television Foundation, applicant for a non-commercial 
educational television station at Toledo (Ex. 660, P.5-6); that the 
University of Toledo will participate in preparation of programs for 
that station (Ex. 660, P. 7); that the programs of the University over 
WSPD-TV will be continued (Ex. 660, P. 7-8); that it cannot be determined 
at the time he testified what type of educational programs the University 
might desire to broadcast a year later (Ex. 660, P.8-9); that the Univer- 
sity will have to maintain a flexible policy concerning broadcast of pro- 
grams (Ex. 660, P.9); that the University will have to coordinate its 
programming on all 3 television stations, WSPD-TV, the proposed 
channel 11 station, and the non-commercial educational television station 
(Ex. 660, P.9); that what the University can do in the way of television 
programming "depends on the time available on the part of our faculty 
and the financial resources” (Ex. 660, P.10); that the non-commercial 
educational television station proposes to broadcast a course for college 
credit Monday through Friday from 6:30 to 7:00 p.m. (Ex. 660, P.17, 
19); and that he did not know what the University's policy would be concern- 
ing the presentation of courses for credit on a commercial television 
station at some future date (Ex. 660, P.19). Although Dr. Knowles 
testified on cross-examination that the University does conduct both 
credit and non-credit adult courses for which 3, 000 persons have enrolled 
(Ex. 660, P.22), that there is a "tremendous interest” in adult education 
(Ex. 660, P.23), that the optimum time for adult education programs on 
television would depend upon the persons for whom the programs were 
directed, and that the length of television programs would depend upon 
the subject matter (Ex.660, P. 24), he did not testify that there was any 
need for an adult education television program. 
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113. Mr. Lamb, who first testified on behalf of Community con- 
cerning the past educational programming of WTOL, testified as a rebuttal 


[12389 ] 
witness for Wayne (Ex. 659). Mr. Lamb testified that he had “consistently 
ended all program consultations [with applicants for channel 11] with the 


reservation that the needs of the schools at the time the broadcast facil- 


ity has been granted shall finally determine the program to be broadcast" 
(Ex. 659, P.10, P.34; Emphasis supplied) that the Toledo Public School 


system is a member of the Greater Toledo Educational Television Founda- 
tion (Ex. 659, P.12); that the Toledo Public Schools plan to telecast in-school 
viewing programs Monday through Friday from 2:00 to 2:30 p. in. (Ex. 659, 
P. 14; Ex. 659-A); that he could not estimate how many live television pro- 
grams could be produced with and by the present facilities of the Toledo 
Public Schools (Ex. 659, P. 16-18); that cooperation with the successful 
applicant will be limited by the staff and resources of the Toledo Public 
Schools (Ex. 659, P.19-20, P.31); that the Toledo Public Schools have a 
large registration of adults in night classes and that the need for “broad- 





casting television programs to that group ... isn't as great" (Ex. 659, 
P. 23); that every public school in Toledo is equipped with one or more 
motion picture and sound projectors (Ex. 659, P. 26); and that he considered 
any commitments to any applicants must remain flexible (Ex. 659, P. 33). 
Mr. Lamb did not testify that there was a need for adult education tele- 
vision programs. | 
114. Thomas S. Bretherton, a principal of Community, and Wayne 
E. Shawaker, a principal of Lakes, were members of the Board of 
Education of Toledo (Ex.103, P.2; Ex.506, P.1). However, neither testi- 
fied concerning the needs of educational institutions of the area for tele- 
vision programming. Carl A. Benson, a teacher in the Toledo Public 
Schools and a director of Citizens, did not testify concerning the needs 
for educational programming (Ex. 301(5)). Donald §. Parks, a principal 
of Lakes and Dean of Students at the University of Toledo (Ex. 511, P.1), 
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testified concerning the size and activities of the University (Ex. 511, 

P. 4-5) and expressed the opinion "that there should be set aside a specific 
and adequate hour each evening which would be devoted to adult education 
in all forms" (Ex.511, P.7, L. 12-15). 


[12390] 

115. As pointed out in paragraph 112, above, no witness associated 
with education testified concerning the needs of the parochial schools and 
other colleges and universities of the Toledo area. The testimony of 
Dr. Knowles, President of the University of Toledo, and Mr. Lamb, of 
the Toledo Public Schools unequivocably proves that the need for particular 
kinds of television programs to be broadcast by the proposed channel 11 
station cannot be determined at this time but can only be determined when 
the station has authorized and constructed (Par. 112,113, above). The 
non-commercial educational television station of the Greater Toledo 
Educational Television Foundation proposes to broadcast a half-hour pro- 
gram for adult education and a half-hour program for in-school use each 
day Monday through Friday (Par. 112, 113, above; Ex. 659-A) which 
would satisfy the needs expressed by Mr. Parks for a "specific and adequate 
hour each evening which would be devoted to adult education in all forms" 
(Par. 114, above; Ex. 511, P.7, L.12-15). Itis respectfully submitted 
that the finding to which this exceptionis directed is unsupported by the 


record and evidence. 
* 


[12412] 
PAST PERFORMANCE OF WTOL AND WTOD 


Exception No. 145: The ruling of the Hearing Examiner which 
rejected evidence offered by Wayne concerning the public service 
programming of radio station WSPD, Toledo, to prove that, by 
comparison with the service record of WSPD, the service records 
of Community's WTOL and Unity's WTOD were not meritorious. 
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162. Community offered voluminous evidence concerning the 

operation of station WIOL over a period of some years, including analyses 
of the composite weeks of 1951, 1952, 1953, and 1954, descriptions of 
many sustaining programs broadcast during those years, and jtestimony 
of 9 non-stockholder witnesses concerning phases of the past operation of 
WTOL (Ex. 107-121). Unity placed in issue as part of its direct case the 
past operation and record of WTOD but did not place in issue the record 
of the other stations with which Mr. Lamb is associated (Ex. 202). Each 





applicant claimed a preference because of its record of operation of a sta- 
tionin Toledo. Although a quantitative and statistical analysis of the 
operations created an impression that the record of performance of each 
station has been excellent, a comparison of the actual service rendered by 
each with the many agencies and organizations contacted in connection 
with the television applications and the programs proposed in! those 
applications raised serious doubts concerning the quality of the past 
operation of those stations. Since there was another full-time radio 
station in Toledo, WSPD, Wayne made a study of the operation of that 
station and offered evidence of its operation to prove that, by comparison, 
the records of performance of both WTOL and WTOD were very poor. 

The offer of the evidence, which consisted of written direct testimony of 
Allen L. Haid, the Managing Director of WSPD (Ex. 623), excerpts from 
the 1955 renewal of license of WSPD (Ex. 623-A), and a detailed list of 
public service programs broadcast by WSPD from July 1953 to December 
1954, inclusive (Ex. 623-B), was rejected because the Hearing Examiner 
was of the opinion that the material "would not only encumber the record..., 


but would evoke responsive and counter-evidence offers of intolerably 


enormous proportions, proportions entirely inconsistent with the purposes 
which must be served in this proceeding" (T.1510, L.10-T.1511, L. 4; 
T.1514, L.2-17). An offer of proof was made in the manner previously 
agreed upon (T.1513, L.1-9). Had the evidence been received, it would 
have conclusively proved that Community's WTOL had cooperated with 
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only a relatively small percentage of the local civic, social, and fraternal 
organizations in Toledo which have had occasion to use radio broadcasting 
facilities and service. The conclusion that "Qualitatively, the WIOL 


program service has been meritorious" (Par. 233), could not have 


[12414] 
been made had the offered evidence been received. Itis respectfully sub- 
mitted that the evidence was relevant and material and that the Hearing 
Examiner erred in his ruling of rejection. If the record of past performance 
of Community's WTOL or Unity's WTOD is to be the basis of a grant of 
either application, itis respectfully submitted that the initial decision 
must be set aside and the proceeding remanded to the Hearing Examiner 
with appropriate orders to receive and consider the evidence offered by 
Wayne. Although it is highly desirable to restrict the length of a record 
and of a hearing as much as possible, an applicant cannot be deprived of its 


fundamental right to ‘meet or counter the evidence introduced by an adversary 


because the hearing record may be lengthened. The only time evidence may 
properly be rejected on the basis of increasing the record and lengthening 
the hearing is when the evidence is repetitious or cumulative. The evidence 
offered by Wayne was neither repetitious nor cumulative. 

163. It may be argued that Wayne was not injured by the ruling 
because all three applications -- Wayne, Community, and Unity -- were 
denied. However, Community most assuredly will argue inits exceptions 
and brief that its application should be granted because of the record of 
performance of WTOL. Itis respectfully submitted that such an argument 
cannot be accepted by the Commission and most certainly would not be 


accepted by the Courts. 
* ac 


[12567] 
[F.C.C. Rec'd. August 27, 1958] 
PETITION FOR REHEARING 
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Anthony Wayne Television Corp., by its attorney, respectfully 
petitions for rehearing in the above-styled proceeding, requests that the 
Decision released July 28, 1958, be set aside, anda revised Decision 


granting its application be adopted * * * 


[12613] 
Error No. 40. The denial of Wayne Exception No, 145. | 
61, Wayne Exception No. 145 was as follows: ! 


"Exception No. 145: The ruling of the Hearing Examiner 
which rejected evidence offered by Wayne concerning the 
public service programming of radio station WSPD, 

Toledo, to prove that, by comparison with the service 
record of WSPD, the service records of Community’ Ss 
WTOL and Unity's WTOD were not meritorious." ! 


The Commission stated that this exception was "denied for the reasons set 
forth in the decision. '’ Wayne has been unable to find in the decision any 
reference to or ruling upon this exception. | 
62. The Commission made voluminous findings concerning various 
programs broadcast by Conimunity's WTOL over a period of some years. 
On first impression, it would appear that the record of service by WTOL 
to Toledo and the WTOL service area is excellent. However, a closer 
examination of the record discloses that the service of WTOL had been 
confined to a relatively small number of organizations, all of which were 
located in the city of Toledo and none of which were located in any of the 
numerous suburbs of Toledo and in the rural area within the WTOL service 
area. A comparison of WTOL's service record with the list of agencies 
and organizations contacted by the various applicants in connection with 
their program planning and proposals, and with the many agencies and 
organizations for which the applicants proposed programs, discloses that 
the record of service of WTOL is far lessimpressive. Since there was 
only one other full-time station in operation in Toledo during the period 
covered by Community's evidence concerning the record of WTOL, 25/ 
Wayne made a study of the program service of that station, WSPD, for the 
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114 
same period covered by Community's exhibits and offered the study for 
the purpose of providing a basis for evaluation of the service of WTOL. 
The offered evidence consisted of written direct testimony of the Managing 
Director of WSPD (Ex. 


25/ The Commission listed WOHO in paragraph 7 of its findings as one of 
the standard broadcast stations located in Toledo. That station started 
operation in 1954. Wayne specifically requests a footnote be added to that 
paragraph giving the date WOHO commenced regular program service 
(program tests). Such a notation is essential to a realistic analysis of 
the WTOL service record. 

[12614] 
623), excerpts from the 1955 renewal application of WSPD (Ex. 623-A), and 
a detailed list of public service programs broadcast by WSPD from July 
1953 through December 1954 (Ex. 623-B). Wayne contended that the 
Commission must have some base, norm, or standard of comparison to 
properly evaluate the program service of WTOL. As the Commission has 
repeatedly held, more than a statistical and quantitative analysis is neces- 
sary to evaluate the record of performance of a broadcast station. The 
Examiner refused to receive the exhibit because he was of the opinion that 
the material "would not only encumber the record. . ., but would evoke 
responsive and counter-evidence offers of intolerably enormous propor- 
tions, proportions entirely inconsistent with the purposes which must be 
served in this proceeding" (T. 1510, L.10-T.1511, L.4,- T-1514, L. 2-17). 
Had the evidence been received, it would have conclusively proved that 
Community’s WTOL had cooperated with only a relatively small percentage 
of the local civic, social, and fraternal organizations in Toledo which have 
had occasion to use radio broadcasting facilities and service, and would 
have supported the conclusion that the record of performance of WTOL 
was far less than outstanding or excellent. It is respectfully submitted 
that the evidence offered was relevant and material, that the Examiner 
erred in rejecting the evidence, and that the Commission erred in failing 


to rule upon and grant Wayne Exception No. 145. 
* * * * 
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MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioners Hyde and Craven absent; Commis- 
sioner Cross not participating. 
1. There are before the Commission (a) the petition of Anthony 

Wayne Television Corp. (Wayne), filed August 27, 1958, (i) requesting 
reconsideration of the Commission's Decision, released July 28, 1958, in 
the above-captioned proceeding, granting the application of The Community 
Broadcasting Company (Community) for a permit to construct a new tele- 
vision broadcast station to operate on Channel 11, Toledo, Ohio; and (ii) 
requesting a reopening of the record and enlargement of the issues; and 
(b) the record in this saphena On September 9, 1958, Great Lakes 
Broadcasting Co. (Great Lakes) and Community each filed an opposition 
to Wayne's petition. A reply to these oppositions was filed by Wayne on 
September 16, 1958. | 


T/ Wayne's petition to stay the effective date of the grant in this proceed- 
ing was denied in our Memorandum Opinion and Order released September 
26, 1958 (FCC 58-930), 15 RR 835. 


[12747] 
2. The history of these proceedings is set forth in the Preliminary 
Statement of the Commission's Decision” granting the application of Com- 
munity. Maumee Valley Broadcasting Company and Great Lakes subsequent - 
ly filed appeals from this Decision; both of these appeals have been mice! 
held in akeyance pending Commission action on the petition for reconsidera- 


tion. 


3. In its petition for reconsideration, Wayne alleges fifty-two errors 


in the Decision. They fall into six principal areas: (1) the past broadcast 
record of WJIM _pys/ ; (2) the overlap of Wayne's proposed station with 
WJIM-TV; (3) program planning; (4) the broadcast record of WTOLY’ : 


(5) local residence; and (6) broadcast experience. 
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Past Broadcast Record of WJIM-TV 


4. Wayne contends that (a) the Commission, in stating in paragraph 
45 of the Conclusions that evidence of the performance record of WJIM.-TV 
after its local studios were completed in 1953 "was not submitted [by Wayne] 
in rebuttal", was "arbitrary and capricious and most prejudicial to criticize 
and jepardize Wayne for not offering evidence which could not have been re- 
ceived"; (b) the Commission ignored the testimony of Mr. Harold F. Gross 


(hereinafter referred to as Gross) as to post-1953 aperaiionees ; and (c) the 


proposals made by WJIM-TV in its 1954 renewal application concerning 
programming must be presumed to have been carried out since there was 
no showing that these proposals were not fulfilled. / As is noted by Com- 
munity in its opposition, and 


2/7 The Commission's Decision (FCC 58-694), released July 28, 1958, 15 
RR 739, is hereinafter referred to as "the Decision." The terms "Findings 
of Fact" or "Findings," as hereinafter used, have reference to the Findings 
of Fact of "the Decision" and the terms "Conclusion" and "Conclusions" have 
reference to the Conclusions of ''the Decision." 


3/ Maumee Valley Broadcasting Co., et al v. FCC, Court of Appeals for the 


District of Columbia Circuit, Case No. 14,646, September 8, 1958. 


4/ WJIM-TV, Lansing, Michigan, is owned (about 55 percent) by Harold F. 
Gross, a 10.6% stockholder, a vice-president, and director of Wayne. 


5/ WTOL is a 250 watt, unlimited time standard broadcast station in Tole- 
do, Ohio and is owned by Community. 


6/ The testimony to which Wayne has reference reads as follows: 

ie "WJIM-TV now originates a daily Home Economics program, 
a daily TV version of the nationally famous Uncle Howdie's Juvenile 
Jamboree, local news, special events, and has just completed suc- 
cessful campaigns for both cancer and muscular dystrophy drives, 
and is now planning a weekly spring and summer charity show which 
will greatly benefit the leading charities of Lansing and Central 
Michigan." 


7/ The proposals to which Wayne has reference are those set forth in 
WJIM-TV's renewal application of 1954: 

Phe station continues to make time available for discussion 
of both sides of public issues of broad general interest. From 
midsummer 1953 through June 1954, the station operated 
(Continued on page 3 [12748].) 
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as Wayne concedes in its reply thereto, Wayne did not take exception to 
the fact that the Examiner did not consider WJIM-TV's programming for 





the time subsequent to the 1953 composite week” ; hence, under Section 


1.854(a) of the Commission's Rules then in effect, Wayne cannot now 
be heard to complain that the Commission made no findings cohcerning 
the programming of WJIM-TV after 1953. We reject as wholly without 
merit Wayne's contention that invidious implications were intended by the 
statement in paragraph 45 of the Conclusions that Wayne did not introduce 
any rebutial evidence as to WJIM-TV's programming after its local studios 
were completed in 1953. 2 
5. Wayne challenges the Commission's Findings and Conelusions#0/ 
concerning WJIM-TV's educational programs, and it contends that the Com- 
mission was in error in concluding that the programming of WJIM-TV does 
not demonstrate a primary desire on the part of Mr. Gross to serve the 
local needs of the community. To the extent that these contentions rest 
upon Wayne's view that programs not produced by or on behalf of educational 
organizations may nevertheless be classified as educational, they are dis- 
missed as without substance. For the same reason the three films -- two 
of which (entitled "Industry on Parade") were produced by the National As- 
sociation of Manufacturers and the third (entitled "St. Moritz") by Sterling 
Films -- which were not included in Finding 139, may not be classified as 
educational. Finding 139, however, is supplemented to add these films with 
a running time of 45 minutes. Our conclusion as to the minimal amount of 
time devoted to local matters is questioned by Wayne for not having recog- 
nized that network programs relating to national and international affairs 
serve the local needs of the community. While such programs may be of 
undoubted value and interest to the persons in the community, |they do not 
serve their "local needs."" We cannot, of course, consider the information 
which Wayne has submitted as an appendix to its petition covering WJIM-TV's 
programming for the four years after 1953; only evidence of record may be 


considered. 
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Continued - | 
"live facilities in a limited studio operation while 2 new building 
with ample studio space was being erected. In that time, discus- 
sion programs ranged from panel series like 'Young Ideas', Sun- 
days, 12:30 - 1:00 p.m., and 'Hospital Fund Series', Tuesdays, 
6:00 - 6:15 p.m., to discussion of ‘House Bill 297' and discussion 
of "Bricker Amendment’ with pro and con panel.” 

"with more adequate facilities for origination of such programs 
the station will broaden this activity, allowing the interested groups 
to make their own selection of participants, with the advice and con- 
sultations of the station.” 


8/ See paragraph 221 of the Examiner's Initial Decision, released March 
21, 1957 (FCC 56M-816) . 


9/ This section of the Rules, which has since been recodified as Section 
1.154(a), provided in effect that any objection to an Initial Decision not 
saved by exception is waived. 


— 


10/ See paragraph 139 of the Findings and paragraphs 44 and 45 of the 
Conclusions. 


[12749] 


6. Wayne also alleges as error the use of the word "approximations" 


in paragraph 139 of the Findings. Although it concedes that the computations 
of the times of certain programs were in fact approximations, it suggests 
that the use of the word "approximations" has implications prejudicial to 
WJIM-TV. Similarly, Wayne suggests that the use of the word "discrep- 
ancy" in paragraph 140 of the Findings has invidious overtones. Both of 
these contentions are dismissed as wholly lacking in substance. Wayne also 
asserts that the Commission erred in paragraphs 139 and 140 of the Findings 
in identifying Wayne, instead of WJIM-TV, as the source of the latter's log 
analysis and composite week analysis; the Decision is herewith modified 
to reflect WJIM-TV as the source. However, the fact that WJIM-TV, rather 
than Wayne, was the source of this evidence is of no significance in evalu- 
ating the packground and experience of Wayne, and hence does not require 
a modification of any of our Conclusions. 

7. Wayne contends that paragraph 141 of the Findings relating to 
WJIM-TV'S pack-to-back commercial spot announcements should be deleted 
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| 
in its entirety. While not questioning the accuracy of the Finding, and 


though conceding that no Conclusions were based thereon, Wayne urges 
that this Finding "standing alone, . . . creates an impression that the Com- 
mission was condemning WJIM-TV" for these announcements. The Finding 
as to these announcements was included as descriptive of the past operation 
of WJIM-TV insofar as such announcements are concerned, and, as indi- 
cated, the accuracy of the Finding is unchallenged. The invidious implica- 
tions which Wayne seeks to attach to this Finding are unwarranted, and 
Wayne's request that the Finding be deleted is denied. | 
8. Wayne maintains that the Commission erred in not making any 





Findings as to the representations contained in various renewal applica- 
tions of WJIM-TV, contending that the broadcast record of WJ IM -TV as 
shown in paragraph 138 of the Findings fulfilled the representations 

made in these renewal applications. The Commission is in agreement 

with Wayne that the broadcast record of WJIM-TV, as shown in the table 
set forth in paragraph 139 of the Findings, substantially carried out the 
representations made in its renewal applications. However, as is noted 

in paragraph 44 of the Conclusions, only one of the programs classified as 
educational in the 1953 composite week met the Commission's definition of 
such programs. The Commission is also in agreement with Wayne that 
WJIM-TYV in its 1951 renewal application stated that live programs would 
not be presented in the subsequent renewal period, and that WJIM-TV 
stated in its 1953 renewal application that live studio facilities would be 
installed in the summer of 1953.24 However, we cannot agree with Wayne 





that these latter representations are in any way relevant to or require any 
modification of paragraph 43 of our Conclusions that WJIM -TV unduly delayed 


the acquisition of facilities for local programming. | 

| 

| 

117 Live studio facilities were completed in late 1954. See paragraph 136 
of the Findings. 
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9. Wayne objects to the failure of the Commission to make Findings 
as to the conditions which prevailed in East Lansing, Michigan in 1948, 
when the original application of WJIM-TV was filed, and in 1950 when 
WJIM-TV commenced operations. It also objects to the failure to find 
that one of the reasons WJIM-TV installed the microwave link between 
Detroit and Lansing instead of using available funds for the purchase of 
live cameras and studio equipment for local, live programs was that talent 
in Lansing was limited and inexperienced. Wayne excepted to the Initial 
Decision on substantially the same grounds, and in paragraph 43 of the Con- 
clusions, the substance of these exceptions was characterized as "conten- 
tions". Neither in its exceptions nor in its petition for reconsideration did 
Wayne cite any reference to the record to support the findings it proposes, 


and hence, its request for this Finding is denied.22 


10. Wayne assigns as error the statements in paragraph 136 of 
the Findings that WJIM-TV was "financially successful from the beginning 
-- operating revenues increasing from $194,070 in 1950 to $1,973,031 in 
1954," and to the statement in paragraph 43 of the Conclusions that "we 
feel, however, that in view of the rapid rise in the operating revenue as 
reflected in this record, from $194,070 in 1950 to almost $2,000,000 in 
1954, WJIM-TV unnecessarily delayed the acquisition of facilities for 
local programming." |We agree with Wayne that operating revenues are 
not necessarily a measure of financial status. However, net income (after 
taxes) of WJIM-TV increased from $107,149 in 1950 to $639, 464 in 1954, 
and hence we are not disposed to modify our Conclusion in paragraph 43 
of the Conclusions as to the unnecessary delay. Wayne also contends that 
the expenditure of sums in excess of $1,250,000 in the years 1950-1954 for 
improvement and expansion of the original facilities of WJIM-TV under- 
mines our Conclusion. However, Wayne fails to point out that the net in- 
come (after taxes) of WJIM-TV in the years 1950-1954, inclusive, exceeded 
$1,700,000. 
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11. Wayne further objects to the statement in paragraph 43 of the 
Conclusions that "Of greater importance, however, are the results of its 
picking and choosing among the many programs available to it." Wayne 
argues that there is no evidence in the record showing what programs were 





available to it. What was intended by the quoted statement, and as is clear 
from the context of the discussion in paragraph 44 of the Conclusions and 
from paragraph 138 of the Findings, is that WJIM-TV's programming in- 


cluded relatively few religious, agricultural, discussion and educational 


programs. | 
12. Wayne characterizes the use of the word "minimal" in para- 
graph 44 of the Conclusions as unfairly critical of WJIM-TV in describing 





the number of religious, agricultural and discussion programs of WJIM-TV 
in the years 1951-1953. Its objection to the use of the word "minimal" is 


largely one of semantics and needs no further consideration. Its contention 
| 
| 


12/7 Section 1.154 (formerly Section 1.184(a)) of the Commissions Rules 
provides that exceptions to an Initial Decision "shall contain specific ref- 
erences to the page or pages of the transcript of hearing, exhibit or order 
if any on which such exception is based. Any objection not saved by excep- 
tion filed pursuant to this section is waived." | 


that less significance was attached to the relatively 
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small amount of such programming by the other stations whose program- 

ming was considered is without basis in fact. See paragraphs 35, 36, 42 

of the Conclusions. Wayne's objection to the use of the term "very limited" 

in paragraph 44 of the Conclusions is likewise one of semantics and re- 

quires no further consideration. | 
13. We agree with Wayne that the following statement should be 

deleted from paragraph 45 of the Conclusions: | 

"Relative to the contentions as to the alterations appearing in 

the logs, although not of decisional significance, the intent and 
purpose of Section 3.664(d) of the Rules is defeated. Such intent is 
that it be apparent on the face of the logs that corrections were 
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made by the individuals responsible for their maintenance as 
provided in Section 3.664(b). Thus changes made in the course of 
their advance preparation should be clearly indicated as having 
arisen in that manner.” 
As pointed out by Wayne, the matters discussed in the quoted statement 
are, by its own terms, not of decisional significance, and no Findings of 


Fact were made as to alterations in the log. The quoted statement is 


herewith deleted. 
14. We regard as without merit Wayne's objection to the state- 


ment in paragraph 45 of the Conclusions that "counsel for Wayne not only 
failed to object to the exhibit offered, but agreed that the logs reflected 
the facts set forth in the exhibit." As indicated in the same sentence in 
which this statement appears, this statement is supported by the state- 
ments by Wayne's counsel appearing on page 1690 of the transcript. 

15. Wayne maintains that the statement in paragraph 45 of the 
Conclusions that "we can draw no assurances as to the effectuation of 
Wayne's proposals from this record . . ."" attaches too much significance 
from a practical standpoint to Gross and that the Commission erred in 
not considering the reputations of and the records of civic participation 
and of participation by Wayne's stockholders in the preparation of its 
program proposals and the planned participation by the latter in the pro- 
posed operation. Wayne's objection is not well taken. The Commission 
has given careful consideration to the background and experience of Wayne's 
other stockholders. Moreover, as is noted in paragraph 41 of the Conclu- 
sions, Wayne relied upon the experience of Gross, it was he who was prin- 
cipally responsible for Wayne's program plans, and it is he who would 
participate directly and actively in the proposed Wayne operation. However, 
upon 2 careful reconsideration of paragraph 45 of our Conclusions in the 
light of our Findings relative to WJ IM-TV's operations, we are deleting 
from paragraph 45 of the Conclusions the following statement: 

we find nothing in the record of Station WJIM-TV demonstra- 
ting a primary desire on the part of Mr. Gross to serve the public 
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through the serving of truly local needs and interests. This record 
has probative value in view of the reliance placed in Mr. Gross by 
Wayne; though this is a record made | 
[12752] 
in another community, it is the personal record of the individual 
in which this reliance has been placed. We can draw|no assurances 
as to the effectuation of Wayne's proposals from this'record or 
of a continuing operation having as a primary consideration, serv- 
ice to the needs and interests of Toledo. Some demerit must there- 
fore attach. In arriving at this conclusion, we have fully considered 
the matters urged in Wayne's exceptions and brief in support there- 
of. We note its contentions as to the failure of its opponents to sub- 





mit into evidence the performance record of WJ IM-T'V after its 
local studios were completed. We also note, however, that such 
evidence was not submitted in rebuttal." | 
and substitute therefor the following: 
"Because of the weaknesses of its religious, agricultural, 
educational and discussion programs, as indicated above, and its 
lack of emphasis on local live programs, we do not regard the 
operation of WJIM-TV as satisfactory as it might otherwise have 





been. This record has probative value in view of the reliance 
placed in Mr. Gross by Wayne; though this is a record made in 
another community, it is the personal record of the individual on 
whom this reliance has been placed. Some demerit must therefore 
attach." 


Overlap of Wayne's Proposed Station with WJ IM-T V 
16. Wayne maintains that the Commission erred in sustaining 
the Examiner's rejection of exhibits offered by Wayne to show that much 
of the overlap area would not receive interference-free service from 
either or both stations. As we stated in footnote 19 of the Decision, the 


Commission's Rules do not provide for a showing of interference or a 


method of computing interference. 


| 


i 
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But even if the 

proffered evidence had been admitted, Wayne was not adversely affected 
as against Community by the rejection of it; even under Wayne's rejected 
exhibits substantial overlap would exist, and Wayne was in any event 
granted a preference over Community in the category of diversification 
of media to which this rejected evidence was directed. While the degree 
of preference which we accorded Wayne in this category would be enhanced 
had the rejected evidence been admitted, this would neither permit nor re- 
quire a modification of our ultimate conclusion that the application of Com- 
munity should be granted in preference to that of Wayne. 

17. Wayne also assigns as error the statement in paragraph 23 
of the Conclusions that Gross’ interests in WJIM-TV are in a "nearby 
community," and to our Conclusion (pars. 31 and 33 of the Conclusions) 
that there is an overlap of the Grade B contours of WJIM-TV and Wayne's 
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proposed television station in Toledo. In view of the fact that Toledo and 
Lansing, Michigan, are nearly one hundred miles apart, we agree that the 
use of the word "nearby" may be misleading. Our Decision is therefore 
modified to show that these communities are nearly one hundred miles 
apart. The answer to Wayne's objection to our statements in paragraphs 
31 and 33 of our Conclusions as to overlap is that the record supports our 
Conclusion. Wayne conceded as much in its Reply Findings, in which it 
stated that "It is correct that the Grade B contour of the proposed Wayne 
operation and the recently authorized operation of WJIM-TV with an an- 
tenna height of 980 feet will overlap within an area of 3,195 miles." In its 
reply to Community's opposition, Wayne stated that it "has never denied 
that an overlap of the Grade B contours of WJIM-TV on the Toledo Chan- 
nel 11 Station would exist.” 
Program Planning 
18. In paragraphs 150-166 of the Findings, we made detailed 
Findings on the program planning of each of the applicants. In paragraph 
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49 of the Conclusions, we stated that while the techniques of the applicants 


differed somewhat, each of them made serious efforts to ascertain local 
needs and to gear their respective proposals to the specific needs deter - 
mined to exist and available program services. We therefore concluded 
that there was no valid basis for awarding a preference to any applicant 
in this area of comparison; and that the differences which exist are not 
of decisional importance. 
19. In our Decision, we also made detailed Findings peers 
181-237 of the Findings) concerning the proposed program services and 
included an analysis by type and source of the programs proposed by each 
applicant during a typical week, and analysis of non-network programs 
proposed by each applicant and Findings as to hours of operation, network 





affiliation, types of local recorded programs and general character thereof, 
a description of all local live programs proposed by each of the applicants 
and the applicants’ plans to carry special programs and local news develop- 
ments. On the basis of these Findings, we awarded (see paragraphs 52 
through 55 of the Conclusions) no preferences with respect to hours of 
operation, the amount of network vs. local programming, the time to be 


[12754] 
devoted to commercial as against sustaining programs, the time devoted 
to the various types of programs (except for the religious and agricultural 
programs of applicant Unity Corporation, Inc.), the time devoted to local 
recorded programs or the time devoted to local live programming. We 
did not make a detailed comparison of individual programs, because doing 
so would have the ultimate effect of substituting the Commission's admin- 
istrative judgment for management's operating judgment. See paragraph 55 





of the Conclusions. 
20. Fourteen of Wayne's assignments of error are directed to those 
aspects of our Decision set forth in paragraphs 18 and 19 herein. Wayne's 
request that the Commission make a qualitative comparison of the appli- 
cants' program proposals is rejected for the reasons set forth in paragraph 


55 of the Conclusions. | 
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21. Wayne also insists that the Commission erred in not con- 
sidering in paragraph 59 of the Conclusions the needs of the coverage 
area aS well as its interests, and that insufficient Findings were made as 
to these needs and the steps taken by Wayne to ascertain them. A fair 
reading of paragraph 59 of the Conclusions clearly indicates that the 
term "interests" in the context in which it appears embraces the needs of 
the coverage area. Paragraph 166 of our Findings and paragraph 49 of 
the Conclusions adequately reflect, in the Commission's judgment, the 
steps taken by Wayne to ascertain community needs. 

22. Wayne also contends that the Commission erred in not conclu- 
ding that Wayne's religious, agricultural and news programs proposals 
are substantially superior to those of Community, and also that the Com- 
mission erred in failing to find that Wayne has made arrangements with 
correspondents in other communities for the latters' news coverage. 
Wayne is in effect requesting the Commission to make a qualitative com- 
parison in the religious, agricultural and news fields. Its request is denied 
for the reasons set forth in paragraph 20, supra. As to the need for the 
particular programs proposed by Wayne as against those proposed by Com- 
munity in those areas in which Wayne contends it should be accorded su- 
periority, it is the Commission's view that they are but details with respect 
to which applicant is accorded the right to exercise its own judgment. See 
paragraph 53 of the Conclusions. Upon careful consideration of the argu- 
ments advanced by Wayne, we cannot conclude that a preference should be 
awarded to Wayne or to Community on the basis of its program proposals. 

23. Wayne also contends that the Commission erred in denying, 
in whole or in part, certain of Wayne's exceptions to the Examiner's 
failure to make Findings as to the particular persons contacted with re- 
spect to its proposed agricultural, educational and religious programs, 
the particular persons making such contacts and that Wayne's program 
proposals for these particular types of programs were prepared after 
discussions with such persons and reflect their recommendations and 
suggestions. Wayne also objects to the denial of its exceptions to the 
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Examiner's failure to make Findings that farmers prefer agricultural 
programs at certain times of the day, the Examiner's failure to make 
Findings with respect to the present and/or proposed programming of 
the University ! 
[12755] 
of Toledo and the Toledo public schools on other stations in Toledo, and 
the Examiner's failure to recognize that the programming of the proposed 
station must be coordinated with the programs of these other Stations. 
Wayne also assigns as error the alleged failure of the Commission to dis- 
tinguish between contacts of organizations located in Toledo, and the 
failure of the Commission to note that Wayne's contacts included a sub- 


stantial number outside Toledo, whereas Community contacted only two 


agencies outside of Toledo. Wayne objects to the statement in paragraph 
166 of the Findings that Wayne contacted over 100 "local" organizations, 
arguing that contacts 20, 30 or more miles from Toledo in separate and 
distinct communities are not "local." Wayne also asserts as error the 
failure of the Commission to find that the final program proposal of Wayne 
was the product of cooperation between its stockholders; that the Commis- 
sion erred in not making Findings as to the participation by Lynn Troxel, 
a deceased stockholder of Wayne, in the planning and preparation of its 
program policy. | 
24. Wayne maintains that had we included in our Findings the mat- 
ters summarized in paragraphs 22 and 23, the conclusion would inevitably 
follow that the planning and preparation of Wayne is superior to that of 
all other applicants and considerably superior to that of Community. Upon 
careful consideration of Wayne's factual allegations and contentions, we 
remain of the view, as stated in paragraph 49 of our Conclusions, that no 
valid basis exists for awarding a preference to any applicant in the area 
of program planning. The essence of the facts which Wayne argues should 
have been spelled out in our Findings with greater particularity is set forth 


| 


in paragraph 166 of the Findings. It is not, of course, essential to include 


| 
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in our Findings, as Wayne in effect requests, all of the evidence which it 


has presented at the hearing.-* In our Decision, we recognized that the 


applicants employed various techniques in ascertaining local needs, but 
we concluded that the differences in technique did not provide a valid 
basis for according any of them a preference. While some of the particu- 
larized Findings which Wayne argues should have been made illustrate 
variations in techniques, none of them, individually or collectively, con- 
stitutes a difference of decisional significance in the basic technique em- 
ployed by Wayne in the area of program planning as against the techniques 
employed by the other applicants. 
Broadcast Record of WTOL 

25. In Exception No. 145 to the Initial Decision, Wayne excepted 
to the ruling of the Hearing Examiner rejecting evidence which was offered 
by Wayne concerning programming service of radio station WSPD, Toledo. 
This evidence was offered to prove that, by comparison with the service 
record of WSPD, the service records of Community's WTOL and Unity's 
WTOD were not meritorious. Wayne notes that in the Appendix to our 
Decision, this exception was'denied for the reasons set forth in the Decision," 
but that the Decision nowhere contains any 


13/ See Food Terminal Broadcasting Co., 6 FCC 271 (1938). 
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reference to or ruling on this exception. Upon careful consideration of 
the arguments advanced by Wayne in support of Exception No. 145, it is the 
Commission's view that the Examiner properly rejected the evidence in 
question. Evidence concerning the operation of WITOD, WTOL and of the 
other stations involved in this proceeding was received as relevant to a 
comparative determination of the broadcast experience of the applicants. 
A comparison of the programming of any of these stations with that of 
other stations in the same community, as urged by Wayne, would have no 
relevance to this comparative determination. 
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26. Wayne concedes that we properly denied its exception based 
upon the failure of the Examiner to find that WTOL did not broadcast any 
local live news programs in 1953 and 1954. It now contends, however, 


that this exception was sufficient to put the Commission on not 


ice that 


WTOL's record with respect to local live news programming was weak. 


We disagree with Wayne's contention; the exception in question did not 
point out "with particularity," as required by Section 1.154 (formerly Sec- 


tion 1.184(a)) of our Rules, the error Wayne now alleges. Moreoever, in 
view of the over-all record of WTOL, the additional Finding which Wayne 
now requests, viz., that no local live news program was broadcast in the 


1953 composite week and only one such program in the 1954 composite 


week, would not warrant a modification of our Conclusion that 
the broadcast record of WTOL was a superior one. 


"over-all" 


27. Wayne requests that we delete from paragraph 36 of the Con- 


clusions the statement that "the only matter raised by the othe 
in this proceeding which allegedly reflects on WTOL's record, 


r applicants 
‘relates to 


an alleged misclassification of the program 'Town and Country Time’, which 
was classified by Community as agricultural." The essence of Wayne's ob- 


jection to this statement appears to be that the Commission co 
"Town and Country Time" program solely fromthe standpoint 


nsidered the 
of misclassi- 


fication, and not as evidence of the limited amount of time WTOL devoted 


to agricultural programming. The answer to Wayne's contenti 
found in paragraph 36 of our Findings, in which we noted that 


ion is to be 
WTOL in- 


augurated a daily agricultural program in June of 1954, and that the moni- 
toring of the "Town and Country Time" program disclosed only one an- 


nouncement of specific interest to a rural audience. 
28. Wayne maintains that we erred in concluding that ' 


"over-all 


the record of WTOL is a superior one reflecting an acute awareness of 


and attentiveness to the local programming needs and interest 


iof Toledo 


[and] has been achieved with Class IV facilities ina highly competitive 
market." Wayne argues that the record does not support this Conclusion 
in view of the almost complete lack of local live news programming, the 


| 
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lack of regular programs designed for rural audiences, the failure of WTOL 
to serve any agencies or organizations located in its service area but out- 
side the city of Toledo, and the fact that at the time the record of WTOL 
was being compiled, Toledo had only three standard broadcast stations. 
Paragraph 36 of our Conclusions is hereby modified by deleting therefrom 
the sentence "Further, the record has been achieved with Class IV facilities 
in a highly competitive market." We reject, however, Wayne's contention 
that our Conclusion as to the superior record of WTOL is not supported 

by our Findings. Paragraphs 28 to 38, inclusive, of 


[12757] 
our Findings amply support this Conclusion, and our Conclusion is not 
undermined by any of the alleged deficiencies in WTOL's agricultural, 
local live news and area programming. 
Local Residence 
29. Wayne assigns as error our refusal, in paragraph 9 of the 
Conclusions, to regard as a basis for preference the fact that Wayne's 
ownership is drawn from the entire service area. In our Decision, we 
noted that similar contentions had been rejected in Beachcraft Broadcast- 


ing Corporation, 11 RR 939 (1956), and Appalachian Broadcasting Corpora- 


tion, 11 RR 1327 (1956). Wayne submits that the Commission was in error 
in both of the cited Decisions, and it cites Triad Television Corporation, 
16 RR 501 (1958) as authority for the contrary view. Our Decision in Triad 
does not support the view for which it is cited by Wayne; in paragraph 10 
of the Conclusions in Triad, we stated that diversification of communities 
in the area as represented by an applicant's principals is not a basis for 
preferment. 
Broadcast Experience 

30. Wayne urges that television programming is far more complex 
than radio programming, and it contends that in view of Gross’ television 
experience the Commission erred in not preferring Wayne to Community, 
whose principals have had only radio experience. In our Decision, we 
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| 
concluded that WJIM-TV's record did not reflect a primary desire, on the 


part of Gross, to serve the public by serving the truly local needs of the 
community. Whatever value might be contributed by Gross' television 
experience, the value of his contribution to Wayne, as we stated in para- 
graph 30 of our Conclusions, is ''substantially depreciated by the pronounced 
weakness in the operation of WJIM-TV." Moreover, one of the principal 
bases on which we accorded Community a preference over Wayne in the 
area of broadcast experience is that the principals of Community, but not 
those of Wayne, have had broadcast experience in Toledo. Gross’ past ex- 
perience in television does not, we conclude, outweigh the factors which 
underlie the preference given to Community. | 
Preservation of Exceptions and Rulings | 
on Exceptions of Other Applicants | 

31. Wayne states that it preserves all of its exceptions which were 
not granted in their entirety, and objects to the granting, in whole or in 
part, of all exceptions of the other applicants which Wayne opposed in its 
Reply to Exceptions to Initial Decision and Supporting Brief. While Wayne 
requests the Commission to reconsider its prior rulings with reference to 
these exceptions, it does not specify in what particulars the Commission 


erred. Its petition for reconsideration of these rulings is therefore denied. 


[12759] 
Petition to Reopen Record and Enlarge Issues 


32. Wayne requests that the record be reopened and the issues 





enlarged to determine the program service rendered by WJIM-TV subse- 
quent to September 12, 1953,14/ In support of its request, Wayne contends 
that the only evidence in the record concerning the operation of WJIM-TV 
is more than four years old and limited largely to the period prior to the 
installation of live studio facilities. It attached an appendix describing 

the "public service" activities of WJIM-TV subsequent to January 1, 1957, 
which it alleges reflects the use WJIM-TV is making of its live studio 


facilities and it argues that in the interest of a full and fair presentation 
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of WJIM-TV's service, the record must be reopened to review evidence 
concerning WJIM-TV's programming since its live studios were completed. 
In Telephone Answering Service, 11 RR 835 (1954), we denied a similar re- 
quest under nearly parallel circumstances. The reasons for the denial in 
that instance are equally applicable here, viz., that there must be some 


point of finality in Commission proceedings and to reopen hearings for the 


purpose stated in Wayne's request would unduly and unnecessarily delay 
and hinder the Commission's work; and, second, that such a procedure would 
be inequitable and prejudicial to the other parties as the position of Wayne 
would be strengthened through conduct subsequent to a hearing designed for 
this specific purpose. 

Conclusions 

33. For the reasons herein stated, Wayne's request that we recon- 
sider our grant of Community's application is denied. While we have recog- 
nized that several of Wayne's assignments of error have merit, they are not 
of substantial significance and do not fundamentally alter our Findings or 
Conclusions. 

34. The Commission notes that Wayne's petition is fifty-six pages 
in length, consisting of seventy-six numbered paragraphs, and listing fifty- 
two assignments of error. Attachedto its petition are three appendices, 
consisting of fifty-two pages. The Commission recognizes that there may 
be rare instances where such lengthy pleadings may be unavoidable. This is 
not one of those instances. The persuasiveness of a pleading is not enhanced 
by 2 pre-occupation with details which are not even remotely of decisional 
significance. Unnecessarily lengthy pleadings, such as Wayne's petition 
for reconsideration, burden the Commission's processes, and instead of 
advancing the applicant's interests, inevitably serve to impede considera- 
tion of and action on the requests made in the pleading. 


14/ The petition also requests an issue relating to alleged premature con- 
struction of the proposed television station by Community. This request 


was subsequently withdrawn by Wayne. 
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ACCORDINGLY, IT IS ORDERED, This 27th day of November, 1959, 
That the petition filed by Anthony Wayne Television Corporation on August 
27, 1958, in the above-captioned proceeding IS DENIED except to the extent 
indicated herein. | 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris | 


Mary Jane Morris 
Secretary 


Released: December 1, 1959 


[ Filed August 22, 1958] 


NOTICE OF APPEAL 


[ Filed September 3, 1958] 


NOTICE OF INTERVENTION 








[ Filed February 8, 1960] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GREAT LAKES BROADCASTING COMPANY, 
Appellant, 
Case No. 14, 638 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 

THE COMMUNITY BROADCASTING COMPANY, 
Intervenor. 


PREHEARING STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the parties 
hereto agree as follows: 

I. The questions presented by this appeal are as follows, it being 
understood that the Appellee and the Intervenor do not concede the cor- 
rectness of any factual or legal premises which may be implied in the 
formulation of the questions and that they reserve the right to argue that 
questions 1, 2 and part of 3 are barred because of failure to raise the 
points properly before the Commission: 

1. Whether the Commission's determination that Community 

was entitled to a significant preference over Lakes in con- 

nection with the factor of broadcast experience is reasonable 

and supported by substantial evidence. 


2. Whether the Commission's determination that Community 
was entitled to a distinct preference on the basis of its record 
of past performance is based upon substantial evidence and 
upon consideration of all the relevant evidence. 
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3. Whether the Commission's determination with respect 
to the program proposals of the applicants is supported by 
substantial evidence, and was made in accordance with the 
responsibility placed upon the Commission by the Com- ! 
munications Act to evaluate the program proposals of the 


applicant. 


4. Whether the Commission's conclusion that Lakes and 
Community were equal in connection with the factor of inte- 


gration is arbitrary and erroneous. 





9. Whether the Commission's determination that Lakes is 
entitled only to a small preference in connection with the 

factor of diversification of the media of mass communica- 
tion is supported by the record, and is consistent with the 
established Commission policy. | 





II. Appellant will serve and file its brief on or before April 1, 


1960; Appellee and Intervenor will serve and file their briefs on or be- 
fore May 18, 1960; and Appellant will serve and file its reply brief, if 
any, on or before June 4, 1960. | 

Ill. The Joint Appendix will be filed on or before the day the reply 
brief is due. References to the record appearing in the brief of the 
parties shall be to the page numbers in the original record certified to 
the Court in this appeal. In the printing of the Joint Appendix there will 
be set forth, in addition to the consecutive numbering of the pages of the 
Joint Appendix, the original record page numbers in bold type and 
indented in a manner which will render it convenient for the Court to 
locate the pages referred to in the brief. Only such parts of the Notice 
of Appeal as may be designated by any party shall be printed in the Joint 


Appendix. 
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IV. The parties in due course will join in a motion to the Court 
requesting that this appeal be set for oral argument during the current 
term. 

Respectfully submitted, 


/s/ Paul Dobin 
Counsel for Appellant 


/s/ Max D. Paglin 
Counsel for Appellee 


/s/ Harold David Cohen 
Counsel for Intervenor 


Dated: February 3, 1960 


{ Filed February 8, 1960] 
Before: Wilbur K. Miller, Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties having submitted their stipulation dated 
February 3, 1960, pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 
hereby approved, and, it is 

ORDERED that the parties shall proceed according to the stipula- 
tion dated February 3, 1960, and that the stipulation and this order shall 
be printed in the joint appendix. 


Dated: February 8, 1960 











